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Menday, January 13, 1992

This section of the FEDERAL REGISTER
contains reguiatory documents having
general applicability and legal effect, most
of which are keyed to and codified in
the Code of Federal Regulations, which is
published under 50 titles pursuant to 44
U.S.C. 1510.

The Code of Federal Regulations is sold
by the Superintendent of Documents.
Prices of new books are listed in the
first FEDERAL REGISTER issue of each
week.

DEPARTMENT OF AGRICULTURE
Agricuitural Marketing Service

7 CFR Part 51

[Docket No. FV-89-210]

Green Corn; Grade Standards

-AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule revises the
United States Standards for Grades of
Green Corn by establishing a new title
and two new grades to accommodate
small, consumer size packages, as well
as revising and updating the amount of
mechanical damage, and revising and
adding definitions and changing the
format in order to bring the standard
into conformity with current harvesting
and marketing practices. The Florida
Sweet Corn Exchange and the Zellwood
Sweet Corn Exchange, which represent
the majority of sweet corn growers in
Florida, has requested the United States
Department of Agriculture (USDA) make
the changes to bring them into
conformity with current cultural,
harvesting and marketing practices. The
Agricultural Marketing Service (AMS)
develops and improves standards of
quality, condition, quantity, grade, and
packaging in order to encourage
uniformity and consistency in
commercial practices.

EFFECTIVE DATE: February 12, 1992.

FOR FURTHER INFORMATION CONTACT:
Mariene M. Betts, Fresh Products
Branch, Fruit and Vegetable Division,
Agricultural Marketing Service, U.S.
Department of Agriculture, P.O. Box
96456, Washington, DC 20080-6456, (202}
720-2188.

SUPPLEMENTARY INFOARMATION: This rule
has been reviewed by the Department in
accordance with Bepartmental
Regulation 1512-1 and the criteria

contained in Executive Order 12291 and
has been determined to be a “nonmajor”
rule.

Pursuant to the requirements set forth
in the Regulatory Flexibility Act (5
U.S.C. 601 ef. seq.), the Administrator of
AMS has determined that this action
will not have a significant economic
impact on a substantial number of small
entities, The revision of the U.S.
Standards for Grades of Green Corn will
not impose substantial direct economic
cost, recordkeeping, or personnel
workload changes on small entities, and
will not alter the market share or
competitive position of these entities
relative to large businesses. In addition,
under the Agricultural Marketing Act of
1946, the application of these standards
is voluntary.

The proposed rule, United States
Standards for Grades of Green Corn,
was published in the Federal Register on
April 5, 1991, {56 FR 14027-14030}). USDA
received a request, from a grower/
packer organization of sweet corn, to
extend the comment period to provide
more time for interested persons to
analyze the proposed rule and prepare
comments. The reopening and extension
of the comment period on the proposed
rule was published in the Federal
Register on May 28, 1991, (56 FR 24033).

The Florida Sweet Corn Exchange and
the Zellwood Sweet Corn Exchange, (the
Exchanges), which represent the
majority of sweet corn growers in
Florida, formally requested USDA to
revise the United States Standards for
Grades of Green Corn that were last
revised in May 1954. The Exchanges
requested that the standards be revised
in order to bring them into conformity
with current cultural, harvesting, and
marketing practices. They contend that
due to changes in harvesting practices
{more growers using mechanical
harvesters versus hand picking) and
new improved varieties, that changes
are necessary. In addition, new
marketing and packaging techniques
have resulted in small, consumer size
packages of corn. Under the present
grade requirements the consumer
packaged corn cannot meet any U.S.
grade due to requirements as to
covering, clipping and trimming. Also,
packages of this type will not meet
Canadian import requirements, which
requires a minisnam of a U.S. No. 1
grade for corn entering Canada.

The comment period ended june 27,
1991, and a total of thirty-three
comments were received.

Thirteen comments were in favor of
the proposal in its entirety. Eleven of
these were from the U.S. sweet corn
industry, one was from a State
Department of Agriculture, and one from
an Agricultural Marketing Service
(AMS) Federal Supervisor. These
comments agreed that due to changes in
current cultural, harvesting, and
marketing practices of sweet corn, it
was necessary to change the standards
as proposed.

Twenty comments were in favor of .
the proposed revisions with some
changes. These comments were from
growers, shippers, brokers, repackers,
wholesalers, researchers, and AMS
Federal Supervisors.

Six comments were opposed to the
proposal to score the presence of worms
as a defect in the U.S. No. 1 grade. The
current standard does not specifically
score the presence of worms in the U.S.
No. 1 grade, but does limit the amount of
damage that may be caused by worms.
These comments expressed concern that
the proposed requirement would lead to
increased use of pesticides, and
recommended that this requirement
remain as it is in the current standard.
The thrust of these comments was
reflected in University studies that were
referred to the Agency by the
Agricultural Research Service. The
studies stated that “the primary effect of
pesticide use in cormection with
cosmetic appearance would be to
control various insect pests such as fall
armyworm and corn earworm.” Based
on these comments and all other
available information, the Agency has
concluded that the requirement as to
worms in the U.S. No. 1 grade should
remain as it is in the current standard.

Several comments included
recommendations to either increase the
cob length in the U.S. No. 1 Husked
grade from the proposed 4 inches to 5
inches, or increase the cob length in the
U.S. No. 2 grade from the proposed 4
inches. However, they did not specify a
recommended length for the U.S. No. 2
grade. The contention was that the
market would be better served if 4 inch
ears were not included in the standard.
Also, since the U.S. No. 1 grade has a
minimum cob length of not less than §
inches, unless otherwise specified, they
thought the U.S. No. 1 Husked should
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have the same requirements. AMS
believes that the “unless otherwise
specified” clause in the proposed
standard will satisfy the needs of those
who wish to specify a longer cob length,
but still have the shorter minimum (4
inch cob length) for the majority who
like the cob lengths as proposed.

Five comments opposed the proposed
definitions of “well trimmed" and “fairly
well trimmed,” most notably the
definition pertaining to shank length.
They contend that reducing the shank
length from 6 inches to 3 inches as
proposed would have no positive impact
on consumers; the cob would be the
same regardless of the shank length.
Also, they note that some varieties and
growing areas naturally produce corn
with shanks longer than 3 inches. AMS
agrees that the definitions of “well
trimmed” and “fairly well trimmed”
should remain as they are defined in the
current standard with a shank length of
not more than 6 inches.

Two of the twenty comments
addressed the “Reqirement as to count”
section. One of these recommended that
packages which contain from 1 to 10
ears be allowed a variation in the
number of ears permitted in individual
packages. As the Agency proposed,
when packed 1 to 10 ears per package
no variations in the number of ears in an
individual package would be permitted.
However, the second comments
suggested there should be no variation
in the number or ears permitted in
individual packages that contain from 1
to 25 ears per package. AMS decided to
leave the “Requirement as to count”
section as proposed since these
comments were contradictory and no
other comments were received on the
subject. If variations in the number of
ears in packages which contain from 1
to 10 ears were allowed, everyone in the
marketing chain would be subject to
contract disputes when ordering small
consumer packages with a specific
number of ears only to find a variation
in that number. Additionally, allowing
this variation may be misleading to
consumers.

One of the twenty comments
suggested increasing the requirement of
filling in the U.S. Fancy grade from
“fairly well filled" to “well filled.”
Stating that with advances in breeding,
growers and consumers expect that the
U.S. Fancy grade, the “top” grade, would
provide for the cobs to be filled to the
tip. AMS believes, however, based on
the Agency's experience with sweet
corn production in various areas, that
this requirement may be too difficult to
meet. For this reason we decided to

leave the filling requirement as it is
currently, fairly well filled.

Three of the twenty comments were in
favor of the proposal, but suggested
clarifications were needed in several
definitions. Specifically, there was
uncertainty about whether both “well
clipped” and “properly clipped” allowed
one or both ends of the cob to be
clipped, and if “husked” meant that the
entire length of the cob had to have
approximately 3 to 4 rows of kernels
visible. It was also suggested that the
standards define “specimen,”
“individual package,” and “package.”
AMS agrees that the definitions of “well
clipped” and “properly clipped” needed
some clarification; this final rule defines
“well clipped” as having one or both
ends removed and “properly clipped” as
having only the tip end removed. The
definition for husked has also been
revised. The new definition takes into
account that kernels do not grow in
perfectly straight rows, but may grow
slightly curved around the cob. The
definition was revised to read “Husked
means that on the full length of the cob
the equivalent of a least 3 rows of
kernels are exposed up to the entire
cob.” “Specimen,” “individual package,”
and “package” were, however, not
added to the definitions as suggested.
AMS feels that the term specimen is self
explanatory and, since packaging
periodically changes, it would be more
appropriate to include such information
in the inspection instruction handbooks.

One of the twenty comments
suggested several changes to the
proposed rule including: not allowing
clipping in the U.S. No. 1 grade;
requiring the U.S. No. 1 Husked grade
have a minimum cob length of 5 inches
rather than 4 inches; eliminating the
container tolerance for serious defects
in packages of 5 specimens or less; and
changing portions of the classification of
defects chart which provides for the
number of defective kernels allowed on
a specific cob length. AMS did not
incorporate these changes because they
would not further the purposes of the
grade standard and because, other than
the minimum cob length, no other
commentor suggested these changes.

Six of the twenty comments “would
like to see the grade standards for
‘Husked Corn' approved. However, they
were opposed to the other changes in
the Green Corn standards.” AMS
concluded that since most of the
changes to the standard are due to
incorporating the “husked corn” grades,
this final rule will enhance the
marketing of sweet corn.

AMS develops and improves
standards of quality, condition, grade,

and packaging in order to encourage
uniformity and consistency in
commercial practices. The provisions of
this final rule are the same as those in
the proposed rule, except for the
changes noted above in response to the
comments received and except for
several minor changes made for clarity.
In addition, a metric conversion table
and metric equivalents are added to this
final rule as appropriate.

List of Subjects in 7 CFR Part 51

Agricultural commodities, Food
grades and standards, Fruits, Nuts,
Reporting and recordkeeping
requirements, Vegetables.

PART 51—[AMENDED]

For reasons set forth in the preamble,
7 CFR part 51 is amended as follows:

1. The authority citation for 7 CFR
part 51 continues to read as follows:

Authority: Secs. 203, 205, 60 Stat. 1087 as
amended, 1090 as amended; 7 U.S.C. 1622,
1624, unless otherwise noted.

2. Subpart—United States Standards
for Green Corn (currently consisting of

§§ 51.835 through 51.857) is revised to
read as follows:

Subpart—United States Standards for
Grades of Sweet Corn

Grades

Sec.

51.835
51.836
51.837

U.S. Fancy.

U.S. Fancy, Husked.
U.S.No. 1.

51.838 U.S. No. 1, Husked.
51.839 U.S. No. 2.
Tolerances

51.840 Tolerances.

Count
51.841 Requirement as to count.

Application of Tollerances

51.842 Application of tolerances.
Definitions

51.843 Definitions.
Classification of Defects

51.844 Classification of defects.

Metric Conversion Table
51.845 Metric conversion table.

Subpart—United States Standards for
Grades of Sweet Corn

Grades

§51.835 U.S. Fancy.

“U.S. Fancy” consists of ears of sweet
corn which meet the following
requirements:

(a) Basic Requirements:

(1) Similar varietal characteristics;
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(2) Well trimmed; and,

(3) Well developed.

(b) Free From:

(1) Smut;

(2) Worms;

(3) Insect or worm injury; and,

(4) Decay.

{c) Free From Injury Caused By:

(1) Rust;

{2) Discoloration;

(3) Birds;

(4) Mechanical;

(5) Disease; and,

(8) Other means. (See § 51.843)

(d) Cobs shall be fairly well filled with
plump and milky kernels and well
covered with fresh husks.

(e) Ears shall not be clipped.

(£} The length of each cob shall be not
less than 6 inches (152.4 mm}.

{g) For tolerances see § 51.840.

§51.836 U.S. Fancy, Husked.

“U.S. Fancy, Husked"” consists of
husked ears of sweet corn which meet
the requirements of the U.S. Fancy grade
except those pertaining to amount of
covering, trimming, clipping and length
of cob. Sweet corn of this grade shall be:

(a) Husked (any remaining husk must
be fresh).

(b) Properly trimmed.

(c) Each ear may be clipped but each
clipped ear must be well clipped.

(d} The length of each cob clipped or
unclipped, shall be not less than 5
inches (127.0 mm), unless otherwise
specified.

(e) For tolerances see § 51.840.

§51.837 US.No.1.

"U.S. No. 1" consists of ears of sweet
corn which meet the following
requirements:

(a) Basic Requirements:

(1) Similar varietal characteristics;

(2) Weil trimmed; and,

(3) Well developed.

(b) Free From:

(1) Smut; and,

(2} Decay.

(c) Free From Injury Caused By:

(1) Rust.

(d) Free From Damage Caused By:

(1) Discoloration;

(2) Birds;

(3) Worms;

(4) Other insects;

(5) Disease;

(6) Mechanical; and,

(7) Other means. (See § 51.843)

(e) Cobs shall be fairly well filled with
plump and milky kernels and fairly well
covered with fresh husks.

(f) Each ear may be clipped, but each
clipped ear shall be properly clipped.

{g) The length of each cob, clipped or
unclipped, shall be not less than 5
inches (127.0 mm), unless otherwise
specified.

(h) For tolerances see § 51.840.

§51.838 U.S. No. 1, Husked.

“U.S. No. 1, Husked" consists of
husked ears of sweet corn which meet
the requirements of the U.S. No. 1 grade
except those pertaining to amount of
covering, trimming, clipping and length
of cob. Sweet Corn of this grade shall
be:

(a) Husked (any remaining husk must
be fresh).

(b) Properly trimmed.

(c) Each ear may be clipped but each
clipped ear must be well clipped.

(d) The length of each cob clipped or
unclipped, shall be not less than 4
inches (101.8 mm), unless otherwise
specified.

(e) For tolerances see § 51.840.

§51.833 U.S.No. 2.

“U.S. No. 2" consists of ears of sweet
corn which meet the following
requirements:

(a) Basic Requirements:

(1) Similar varietal characteristics;

(2) Fairly well trimmed; and,

(3) Fairly well developed.

(b} Free From:

(1) Smut; and,

(2) Decay.

(c) Free From Serious Damage Caused
By:

(1) Birds;

(2) Worms;

(3) Other insects;

(4) Disease;

(5) Mechanical; and,

(6) Other means. (See § 51.843)

(d) Cobs shall be at least moderately
filled with ptump and milky kernels and
fairly well covered with fresh husks.

(e) Each ear may be clipped, but each
clipped ear shall be properly clipped.

() The length of each cab, clipped or
unclipped, shall be not less than 4
inches (101.6 mm), unless otherwise
specified.

{g) For tolerances see § 51.840.

Tolerances

§51.840 Tolerances.

In order to allow for variations
incident to proper grading and handling,
the following telerances, by count, are
provided as specified:

(a) For defects. 10 percent in any lot
for ears of corn which fail to met the
requirements of the grade, including
therein not more than 2 percent for
decay.

(b) For off-size. 5 percent in any lot for
ears of corn which fail to meet the
requirements as to length of cob.

Count

§51.841 Requirement as to count.

The number of ears of corn in any
package may be specified by count or in

terms of dozens or half dozens.
Variation from the number specified
shall be permitted as follows: Provided,
That the average for the lot is not less
than the number specified nor more than
two ears greater than the number
specified:

Specified number per Variation permited in
package: individual packages:
1-10 ears.....cvcrernrinenas 0.
11-25 ears.....ccvenvrnnirennn 2 ears under count, 2
ears gver count.
26-60 €ArS.....cceovcernrirnenns 3 ears under count, 5
ears over count.
More than 60 ears.............. 4 ears under count, 6
ears over count.
Application of Tolerances

§51.842 Application of tolerances.

The contents of individuals packages
in the lot, based on sample inspection,
are subject to the following limitations:
Provided, That the averages for the
entire lot are within the tolerance
specified:

(a) For packages which contain 10
specimens or more and a tolerance of 10
percent or more is provided, individual
packages in any lot may contain net
more than one and one-half times the
tolerance specified. For packages which
contain 10 specimens or more and a
tolerance of less than 10 percent is
provided, individual packages may
contain not more than double the
tolerance specified except that at least
one defective and one off-size specimen
may be permitted in any package; and,

(b} For packages which contain less
than 10 specimens, individual packages
in any lot may contain not more than
double the tolerance specified, except
that at least one defective and one off-
size specimen may be permitted in any
package: Provided, That for packages
which contain 5 specimens or less,
individual packages in any lot are not
restricted as to the percentage of
defects: And Provided Further, That not
more than one specimen which is
affected by decay or otherwise seriously
damaged and one off-size specimen may
be permitted in any package.

Definitions

§ 51.843 Definitions.

(a) Similar varietal characteristics
means that the ears in any package have
similar kernel color and character of
growth. Ears of field corn and sweet
corn, or ears having white color kernels,
yellow color kernels and mixed color
kernels of corn, shall not be mixed.

(b) Well trimmed means that the ears
are practically free from loose husks and



1214

Federal Register / Vol. 57, No. 8 / Monday, January 13, 1992 / Rules and Regulations

that the shank shall be not more than 6
inches (152.4 mm) in length and not
extend more than one inch (25.4 mm)
beyond the point of attachment of the
outside husk.

(c} Well developed means that the
ears are fairly straight and are not
stunted. Nubbins are not well developed
ears.

(d) Insect or worm injury means that
insect or worm frass is present, or there
is visible evidence of insect or worm
injury.

(e) Injury means any defect listed in
§ 51.844 or any defect which more than
slightly affects the appearance, or the
edible or shipping quality of the ear.
Any one of the following defects, or any
combination of defects, the seriousness
of which exceeds the maximum allowed
for any one defect, shall be considered
as injury:

{1) Rust when the aggregate area on
the husk exceeds one square inch (64.5
mm?), or when the rust extends deeper
than 2 layers of husks; and

(2) Discoloration caused by frost or
sprayburn, or similar types of
discoloration when affecting an
aggregate area of more than 3 square
inches {193.5 mm? on the husk, or when
exceeding an aggregate area of 25
percent of the surface of all blades.

{f) Fairly well filled means that the
rows of kernels show fairly uniform
development, and that the appearance
and quality of the edible portion of the
ear are not materially affected by poorly
developed rows. When the ear has not
been clipped, not more than one-fourth
of the length of the cob may have poorly
developed or missing kernels at the tip.
When the ear has been clipped, it shall
have practically no poorly developed
kernels at the tip of the cob. Missing or
poorly developed kernels on other parts
of the ear shall not aggregate more than
one square inch (64.5 mm?) on a cob 8
inches (152.4 mm) in length, and a
proportionally greater area shall be
permitted on a longer cob and a
proportionally lesser area on a shorter
cob.

(8) Plump and milky means that the
kernels are well developed and the
contents have a milky, creamy, or clear
jelly-like consistency.

(h) Well covered means that the husk
enclosing the ear is tight and
undisturbed, except that a slight opening
may have been made at the tip:
Provided, That the disturbed part has
been properly replaced so that the
appearance of the ear is not more than
slightly affected.

(i) Fresh means that the husks have
fairly good green color and are not
badly wilted.

(j) Husked means that on the full
length of the cob the equivalent of at
least 3 rows of kernels are exposed up
to the entire cob.

(k) Well clipped means that one or
both ends of the cob, or one or both
ends of the cob and husk have been
neatly removed approximately at a right
angle to the longitudinal axis.

(1)) Properly trimmed means that the
ear is not damged by loose husks and
silks and that the shank shall not extend
more than 1 inch (25.4 mm) from the cob,
when present.

(m) Damage means any defect listed
in § 51.844 or any defect which
materially affects the appearance, or the
edible or shipping quality of the ear.
Any one of the following defects, or any
combination of defects, the seriousness
of which exceeds the maximum allowed
for any one defect, shall be considered
as damage:

(1) Discoloration caused by frost or
sprayburn, or similar types of
discoloration when affecting an
aggregate area of more than 5 square
inches (322.5 mm3?) on the husk, or when
exceeding an aggregate area of 50
percent of the surface of all blades; and,

(2) Worm injury on unclipped ears
when extending more than 1% inches
(38.1 mm) from the tip on an ear 6 inches
(152.4 mm) in length {proportionately
greater or lesser amounts permitted on
longer or shorter ears, respectively, or
when affecting the kernels on other
parts of the ear or any worm injury on
clipped ears.

(n) Fairly well covered means that the
husk enclosing the ear is fairly tight and
undisturbed except that an opening may
have been made at the tip: Provided,
That the disturbed part has been
properly replaced so that the
appearance of the ear is not materially
affected.

(0) Properly clipped means that the tip
end of the cob, or the tip end of the cob
and husk have been neatly removed
approximately at a right angle to the
longitudinal axis.

(p) Fairly well trimmed means that
the appearance of the individual ear of
corn is not seriously affected by loose
husks and that the shank shall not be
more than 6 inches (152.4 mm) in length
and not extend more than 2 inches (50.8
mm) beyond the point of attachment of
the outside husk.

(q) Fairly well developed means that
the ears are not stunted to the extent
that the appearance is seriously
affected.

(r) Serious damage means any defect
listed in § 51.844 or any defect which
seriously affects the appearance, or the
edible or shipping quality of the ear. The
following defects or any combination of

defects, the seriousness of which
exceeds the maximum allowed for any
one defect, shall be considered as
serious damage:

(1) Worm injury on unclipped eats
when extending more than 2 inches (50.8
mm) from the tip on an ear 6 inches
(152.4 mm) in length (proportionately
greater or lesser amounts permitted on
longer or shorter ears, respectively), or
when affecting more than 4 kernels on
other parts of the cob, or any worm
injury on clipped ears extending more
than one-fourth inch (3.2 mm) from the
tip.

(s) Moderately filled means that the
rows of kernels show fairly uniform
development, and that the appearance
and quality of the edible portion of the
ear are not seriously affected by poorly
developed rows. When the ear has not
been clipped, more than one-fourth but
less than one-third of the length of the
cob has poorly developed or missing
kernels at the tip. When the ear has
been clipped it shall have not more than
a slight amount of poorly developed
kernels at the tip of the cob. Missing or
poorly developed kernels on other parts
of the ear shall not aggregate more than
one and one-fourth square inches (80.6
mm? on a cob 6 inches (152.4 mm) in
length, and proportionally greater area
shall be permitted on a longer cob and a
proportionally lesser area on a shorter
cob.

(t}) Poorly filled means, on unclipped
ears, that the edible quality or
appearance is affected to a greater
extent than that of an ear 6 inches (152.4
mm) in length which has one-third of the
cob at the tip end and aggregate area
1'% inches square (96.8 mm? on other
portions of the ear with undeveloped
kernels or open spaces; and means, on
clipped ears, that the edible quality or
appearance is affected to a greater
extenf than that of an ear 6 inches (152.4
mm) in length which has one inch (25.4
mm) at the tip end and an aggregate
area 1Yz inches square (96.8 mm? on
other portions of the ear with
undeveloped kernels or open spaces.

Classification of Defects

§ 51.844 Classification of defects.

Number of affected kernels allowed
for the following defects:

MECHANICAL, BIRD,! DISEASE, AND
INDENTED KERNELS

Length of cob Injury Da"gg' g’ae,gggz
3 inches (76.2 mm) to
6 inches (152.4
[1171 1) IR, 4 6 8
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MECHANICAL, BIRD,! DISEASE, AND
INDENTED KERNELS—Continued

Serious
damage

Dam-

Length of cob Injury age

more than 6 inches
(152.4 mm) to 10
inches (254.0 mm).... 8. 12 16

more than 10 inches
(254.0 mm) to 13
inches (330.2 mm).... 12

18 l 24

Yin scoring injury, if more than the number of
kernels allowed above are discolored or punctured
or if the husks have been penetrated in more than 1
place; damage, if more than the number of kernels
allowed above are discolored or punctured or if the
husks have been penetrated in more than 2 places;
senous damage, it more than the number of kernels
allowed above are discolored or punctured or if the
husks have been penetrated in more than 3 places.

Metric Conversion Table

§51.845 Metric conversion table.

Inches Millimeters {mm)
Ya 3.2
1 25.4
1Y% 38.1
2 50.8
3 76.2
4 101.6
5 127.0
6 152.4
7 177.8
8 203.2
9 228.6
10 254.0
1 279.4
12 304.8
13 330.2
Square inches Square millimeters
(mm?
1 64.5
1% 80.6
1% 96.8
3 193.5
5 3225

Dated: January 6, 1992.
Daniel D. Haley,
Administrator.
[FR Doc. 92-647 Filed 1-10-92; 8:45 am}
BILLING CODE 3410-02-M

7 CFR Part 907

[Navel Orange Regulation 728]
Navel Oranges Grown in Arizona and
Designated Part of California

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This regulation establishes
the quantity of California-Arizona navel
oranges that may be shipped to
domestic markets during the period from

January 10 through January 16, 1992.
Consistent with program objectives,
such action is needed to establish and
maintain orderly marketing conditions
for fresh California-Arizona navel
oranges for the specified week.
Regulation was recommended by the
Navel Orange Administrative
Committee (Committee), which is
responsible for local administration of
the navel orange marketing order.
EFFECTIVE DATE: Regulation 728 (7 CFR
part 907) is effective for the period from
January 10 through January 16, 1992.

FOR FURTHER INFORMATION CONTACT:
Christian D. Nissen, Marketing
Specialist, Marketing Order
Administration Branch, Fruit and
Vegetable Division, Agricultural
Marketing Service, U.S. Department of
Agriculture, room 2523-S, P.O. Box
96456, Washington, DC 20030-6456;
telephone: (202) 720-1754.

SUPPLEMENTARY INFORMATION: This
final rule is issued under Marketing
Order No. 907 [7 CFR part 907], as
amended, regulating the handling of
navel oranges grown in Arizona and
designated part of California. This order
is effective under the Agricultural
Marketing Agreement Act of 1937, as
amended, hereinafter referred to as the
‘lAct.lY

This final rule has been reviewed by
the Department of Agriculture
(Department) in accordance with
Departmental Regulation 1512~1 and the
criteria contained in Executive Order
12291 and has been determined to be a
“non-major” rule.

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA), the
Administrator of the Agricultural
Marketing Service (AMS) has
considered the economic impact of the
use of volume regulations on small
entities as well as large ones.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and rules issued thereunder, are
unique in that they are brought about
through group action of essentially small
entities acting on their own behalf.
Thus, both statutes have small entity
orientation and compatibility.

There are approximately 130 handlers
of California-Arizona navel oranges
subject to regulation under the navel
orange marketing order and
approximately 4,000 navel orange
producers in California and Arizona.
Small agricultural producers have been
defined by the Small Business
Administration [13 CFR 121.601] as

those having annual receipts of less than
$500,000, and small agricultural service
firms are defined as those whose annual
receipts are less than $3,500,000. The
majority of handlers and producers of
California-Arizona navel oranges may
be classified as small entities.

The California-Arizona navel orange
industry is characterized by a large
number of growers located over a wide
area. The production area is divided into-
four districts which span Arizona and
part of California. The largest proportion
of navel orange production is located in
District 1, Central California, which
represented about 79 percent of the total
production in 1990-91. District 2 is
located in the southern coastal area of
California and represented almost 18
percent of 1990-91 production; District 3
is the desert area of California and
Arizona, and it represented slightly less
than 3 percent; and District 4, which
represented slightly less than 1 percent,
is northern California. The Committee's
revised estimate of 1991-92 production
is 64,600 cars (one car equals 1,000
cartons at 37.5 pounds net weight each),
as compared with 32,895 cars during the
1990-91 season.

The three basic outlets for California-
Arizona navel oranges are the domestic
fresh, export, and processing markets.
The domestic fresh (regulated) market is
a preferred market for California-
Arizona navel oranges while the export
market continues to grow. The
Committee has estimated that about 68
percent of the 1991-92 crop of 64,600
cars will be utilized in fresh domestic
channels (43,650 cars), with the
remainder being exported fresh (14
percent), processed {18 percent}, or
designated for other uses (2 percent).
This compares with the 1990-91 total of
16,675 cars shipped to fresh domestic
markets, about 51 percent of that year’s
crop. In comparison to other seasons,
1990-91 production was low because of
a devastating freeze that occurred
during December 1990.

Volume regulations issued under the
authority of the Act and Marketing
Order No. 907 are intended to provide
benefits to producers. Producers benefit
from increased returns and improved
market conditions. Reduced fluctuations
in supplies and prices result from
regulating shipping levels and contribute
to a more stable market. The intent of
regulation is to achieve a more even
distribution of oranges in the market
throughout the marketing season.

Based on the Committee’s marketing
policy, the crop and market information
provided by the Committee, and other
information available to the
Department, the costs of implementing
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the regulations are expected to be more
than offset by the potential benefits of
regulation.

Reporting and recordkeeping
requirements under the navel orange
marketing order are required by the
Committee from handlers of navel
oranges. However, handlers in turn may
require individual producers to utilize
certain reporting and recordkeeping
practices to enable handlers to carry out
their functions. Costs incurred by
handlers in connection with
recordkeeping and reporting
requirements may be passed on to
growers.

Major reasons for the use of volume
regulations under this marketing order
are to foster market stability and
enhance producer revenue. Prices for
navel oranges tend to be relatively
inelastic at the producer level. Thus,
even a small variation in shipments can
have a great impact on prices and
producer revenue. Under these
circumstances, strong arguments can be
advanced as to the benefits of regulation
to producers, particularly smaller
producers.

The Committee adopted its marketing
policy for the 1991-92 season on June 25,
1991 The Committee reviewed its
marketing policy at district meetings as
follows: Districts 1 and 4 on September
24,1991, in Visalia, California; and
District 2 and 3 on October 1, 1991, in
Ontario, California, The Committee
subsequently revised its marketing
policy at a meeting on October 15, 1991.
The marketing policy discussed, among
other things, the potential use of volume
and size regulations for the ensuing
season. The Committee considered the
use of volume regulation for the season.
This marketing policy is available from
the Committee or Mr. Nissen. The
Department reviewed that policy with
respect to administrative requirements
and regulatory alternatives in order to
determine if the use of volume
regulations would be appropriate.

The Committee met publicly on
January 7, 1992, in Newhall, California,
to consider the current and prospective
conditions of supply and demand and
recommend the quantity of navel
oranges deemed advisable to be shipped
to fresh domestic markets during the
specified week. The Committee
recommended in a vote of 7 members
voting in favor, 3 opposing, and 1
abstaining, the issuance of 1,100,000
cartons of general maturity allotment for
Districts 1 and 3. In a vote of 9 members
voting in favor, 1 opposing, and 1
abstaining, the Committee also
recommended the issuance of 53,522
cartons of early maturity allotment for
Districts 2 and 4. The marketing

information and data provided to the
Committee and use in its deliberations
was compiled by the Committee’s staff
or presented by Committee members at
the meeting. This information included,
but was not limited to, price data for the
previous week from Department market
news reports and other sources,
preceding week's shipments and
shipments to date, crop conditions and
weather and transportation conditions.

The Department reviewed the
Committee's recommendation in light of
the Committee’s projections as set forth
in its 199192 marketing policy. The total
recommended amount of 1,153,522
cartons compares to the 1,300,000
cartons specified in the Committee's
shipping schedule. Of the 1,153,522
cartons, 1,100,000 cartons are allotted to
Districts 1 and 3 under general maturity.
However, the Department, based on its
independent analysis, and information
provided by the Committee, has revised
the recommendation and established
volume regulation in the amount of
1,300,000 cartons for Districts 1 and 3. Of
the 1,300,000 cartons, 94.82 percent or
1,232,660 cartons are allotted to District
1 and 5.18 percent or 67,340 cartons are
allotted to District 3. The additional
53,522 cartons are allotted to Districts 2
and 4 under early maturity, with 37,260
cartons allotted to District 2, and 16,262
cartons allotted to District 4.

During the week ending on January 2,
1992, shipments of navel oranges to
fresh domestic markets, including
Canada, totaled 838,000 cartons
compared with 485,000 cartons shipped
during the week ending on January 3,
1991. Export shipments totaled 285,000
cartons compared with 144,000 cartons
shipped during the week ending on
January 3, 1991. Processing and other
uses accounted for 217,000 cartons
compared with 531,000 cartons shipped
during the week ending on January 3, -
1991.

Fresh domestic shipments to date this
season total 9,741,000 cartons compared
with 13,098,000 cartons shipped by this
time last season. Export shipments total
1,464,000 cartons compared with
1,569,000 cartons shipped by this time
last season. Processing and other use
shipments total 2,069,000 cartons
compared with 3,338,000 cartons shipped
by this time last season.

For the week ending January 2, 1992,
regulated shipments of navel oranges to
the fresh domestic market were 797,000
cartons on an adjusted allotment of
1,016,000 cartons which resulted in net
undershipments of 219,000 cartons.
Regulated shipments for the current
week (January 3 through January 9, 1992)
are estimated at 840,000 cartons on an
adjusted allotment of 955,000 cartons.

Thus, undershipments of 15,000 cartons
could be carried forward into the week
ending on January 16, 1992.

The average f.0.b. shipping point price
for the week ending on January 2, 1992,
was $9.53 per carton based on a
reported sales volume of 800,000
cartons. The season average f.0.b.
shipping point price to date is $10.28 per
carton. The average f.0.b. shipping point
prices for the week ending on January 3,
1991, was $16.30 per carton; the season
average f.0.b. shipping point price at this
time last year was $9.62.

The Department's Market News
Service reported that, as of January 8,
demand for first grade sizes 72-88 is
fairly light. Demand for first grade 113-
163 and choice 72-138 sizes is light, with
other sizes moderate. The market is
about steady, with choice 32-113 sizes
lower, and other sizes about steady. It
was also reported that harvesting has
been curtailed by rain.

Committee members discussed
implementing volume regulation at this
time, and different levels of allotment.
Committe member comments included
statements that inventories remain high
and that prices are dropping. Several
members expressed concern about the
negative impact a larger allotment could
have on prices. A member commented
that the weak overall economy is having
a negative affect on the market. Three
Committee members favored open
movement at this time, while the
majority of Committee members favored
the issuance of general maturity
allotment for Districts 1 and 3. Only one
member opposed the issuance of early
maturity allotment for Districts 2 and 4.

According to the National Agricultural
Statistics Service, the 1990-91 season
average fresh equivalent on-tree price
for California-Arizona navel oranges
was $7.75 per carton, 119 percent of the
season average parity equivalent price
of $6.52 per carton.

Based upon fresh utilization levels
indicated by the Committee and an
econometric model developed by the
Department, the 1991-92 season dverage
fresh on-tree price is estimated at $6.33
per carton, about 85 percent of the
estimated fresh on-tree parity equivalent
price of $7.44 per carton.

Limiting the quantity of navel oranges
that may be shipped during the period
from January 10 through January 16,
1992, would be consistent with the
provisions of the marketing order by
tending to establish and maintain, in the
interest of producers and consumers, an
orderly flow of navel oranges to market.

Based on considerations of supply and
market conditions, and the evaluation of
alternatives to the implementation of
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this volume regulation, the
Administrator of the AMS has
determined that this final rule will not
have a significant economic impact on a
substantial number of small entities and
that this action will tend to effectuate
the declared policy of the Act.

A proposed rule regarding the
implementation of volume regulation
and a proposed shipping schedule for
California-Arizona navel oranges for the
1991-92 season was published in the
September 30, 1991, issue of the Federal
Register {56 FR 49432). The Department
is currently in the process of analyzing
comments received in response to this
proposal and, if warranted, may finalize
that action this season. However,
issuance of this final rule implementing
volume regulation for the regulatory
week ending on January 16, 1992, does
not constitute a final decision on that
proposal.

Pursuant to 5 U.S.C. 553, it is further
found and determined that it is
impracticable, unnecessary, and
contrary to the public interest to give
preliminary notice, engage in further
public procedure with respect to this
action and that good cause exists for not
postponing the effective date of this
action until 30 days after publication in
the Federal Register. This is because
there is insufficient time between the
date when information became
available upon which this regulation is
based and the effective date necessary
to effectuate the declared policy of the
Act.

In addition, market information
needed for the formulation of the basis
for this action was not available until
January 8, 1992, and this action needs to
be effective for the regulatory week
which begins on January 10, 1992.
Further, interested persons were given
an opportunity to submit information
and views on the regulation at an open
meeting, and handlers were apprised of
its provisions and effective time. It is
necessary, therefore, in order to
effectuate the declared purposes of the
Act, to make thig regulatory provision
effective as specified.

List of Subjects in 7 CFR Part 907

Marketing agreements, Oranges,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, 7 CFR part 907 is amended as
follows:

1. The authority citation for 7 CFR
part 907 continues to read as follows:

Authority: Secs. 1-19, 48 Stat. 31, as
amended; 7 U.S.C. 601-674.

2. Section 907.1028 is added to read as
follows:

Note: This section will not appear in the
Code of Federal Regulations.

§907.1028 WNavel orange regulation 728.
The quantity of navel oranges grown
in California and Arizona which may be
handled during the period from January
10 through January 16, 1992, is
established as follows:
(a) District 1: 1,232,660 cartons;
(b) District 2: 37,260 cartons;
(c) District 3: 67,340 cartons;
(d) District 4: 16,262 cartons.
Dated: January 9, 1992.
Robert C. Keeney,
Deputy Director, Fruit and Vegetable
Division.
{FR Doc. 92-881 Filed 1-10-92; 8:45 am]
BILLING CODE 3410-02-M

7 CFR Part 920

[Docket No. A0-89-A1; FV-90-100]
California Kiwifruit Marketing Order;
Order Amending the Marketing Order

AGENCY: Agricultural Marketing Service,
USDA.
ACTION: Final rule.

SUMMARY: This final rule amends the
marketing order for kiwifruit grown in
California. The amendments clarify the
way in which grower membership on the
Kiwifruit Administrative Committee
(committee) is allocated, revise
committee tenure requirements,
authorize a change in the terms of office
which now being August 1, authorize
committee nominations to be conducted
by mail, and authorize a late payment
charge on delinquent handler
assessments. These changes were
favored by California kiwifruit growers
in a referendum held from March 15 to
April 5, 1991. The amendments will
improve the administration, operation
and functioning of the marketing order
program.

EFFECTIVE DATE: February 12, 1992.

FOR FURTHER INFORMATION CONTACT:
Caroline C. Thorpe, Marketing Order
Administration Branch, Fruit and
Vegetable Division, AMS, USDA, P.O.
Box 96456, room 2525-S, Washington,
DC 20090-6456. telephone (202) 720-
8139; or Gary D. Olson, California
Marketing Field Office, USDA, AMS,
2202 Monterey Street, suite 102-B,
Fresno, California 93721, telephone (209)
487-5901.

SUPPLEMENTARY INFORMATION:

Prior documents in this proceeding:
Notice of Hearing—Issued December 6,
1989, and published in the Federal
Register on December 11, 1989 [54 FR
50765); Recommended Decision and

Opportunity to File Written
Exceptions—Issued November 23, 1990,
and published in the Federal Register on
November 29, 1990 (55 FR 49532);
Secretary's Decision and Referendum
Order—Issued February 28, 1991, and
published in the Federal Register on
March 6, 1991 (56 FR 9302).

This administrative action is governed
by the provisions of sections 556 and 557
of Title 5 of the United States Code and,
therefore, is excluded from the
requirements of Executive Order 12291
and Departmental Regulation 1512-1.

Preliminary Statement

This final rule was formulated on the
record of a public hearing held at
Fresno, California, on January 19, 1990,
to consider the proposed amendment of
Marketing Agreement and Order No.
920, regulating the handling of kiwifruit
grown in California. The hearing was
held pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601 et
seq.), hereinafter referred to as the Act,
and the applicable rules of practice and
procedure governing proceedings to
formulate marketing agreements and
marketing orders (7 CFR part 800). The
Notice of Hearing contained several
amendment proposals submitted by the
Kiwifruit Administrative Committee
(committee) established under the order
to assist in local administration of the
program.

The proposals pertained to clarifying
the way in which grower membership is
allocated, reducing the terms of office
from 2 years to 1 year for certain
committee members, revising committee
tenure requirements, authorizing a
change in the terms of office which now
begin August 1, authorizing committee
nominations to be conducted by mail,
and authorizing a late payment charge
on delinquent handler assessments. The
Department of Agriculture proposed that
it be authorized to make any necessary
conforming changes.

Upon the basis of evidence introduced
at the hearing and the record thereof,
the Administrator of the Agricultural
Marketing Service (AMS) on November
23, 1990, filed with the Hearing Clerk,
U.S. Department of Agriculture, a
Recommended Decision and
Opportunity to File Written Exceptions
thereto by December 31, 1990. No
exceptions were received.

A Secretary’s Decision and
Referendum Order was issued February
28, 1991, directing that a referendum be
conducted during the period March 18-
April 5, 1991, among kiwifruit growers in
California to determine whether they
favored the proposed amendments to
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the order. In that refereadum, growers
voted in favor of five of the six
amendment propesals listed on the
referendum ballot. The proposal that did
not receive the requisite two-thirds vote
would have changed from 2 years to 1
year the terms of office for the three
additional grower members and
alternates to the committee selected
from the three districts shipping the
greatest volumes of kiwifruit.
Accordingly, that proposed amendment
is not included in this order amending
the order.

The amended marketing agreement
was subsequently mailed to all kiwifruit
handlers in California for their approval.
The marketing agreement was not
approved by kiwifruit handlers
representing 50 percent or more of the
volume of kiwifruit handled by alt
handlers during the representative
period of August 1, 1989, to July 31, 1990.

Small Business Censidezations

In accordance with the provisions of
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), the Adminiastrator of
the AMS has determined that this action
will not bave a significant economic
impact on a substantial number of small
entities. Small agricultural growers have
been defined by the Small Business
Administration (SBA) [13 CFR 121.2] as
those having annual receipts of less than
$500,000. Small agricultural service
firms, which include kiwifruit handlers,
are defined as those with annual
receipts of less than $3.5 million.

The purpose of the RFA is to fit
regulatory actions to the scale of
business subject to such actions in order
that small businesses will not be unduly
or disproportionately burdened.
Marketing orders and rules and
regulations issued thereunder are unique
in that they are brought about through
group action of essentially small entities
acting on their own behalf. Thus, both
the RFA and the Act have small entity
orientation and compatibility. Interested
persons were invited to present
evidence at the hearing on the probable
impact that the proposed amendments
to the order would have on small
businesses.

The record indicates that there are
approximately 100 handlers and 1,200
growers of California kiwifruit. While
there is a variance in the size of
individual growing and handling
operations, the record indicates that the
majority of the kiwifruit growers and 30
to 40 percent of kiwifruit handlers would
be classified as small businesses under
the SBA’s definitions.

This final rule amends certain order
provisions pertaining to committee
member appointments and nominations.

Alsgo, authority is added to establish late
payment charge on delinquent handler
assessments. The record indicates that
these changes will improve the
administration and operation of the
program to the benefit of all kiwifruit
growers and handlers.

This final rule clarifies the way in
which grower membership on the
committee is allocated among the eight
established geographic districts. The
record indicates that the districts with
the highest levels of shipments in the
previous fiscal year should be allocated
a second grower member position to
reflect current procedures, rather than
those with the greatest production
during that year. The record indicates
that the committee currently collects
and compiles shipment data by district,
which accurately reflect the relative
volumes of kiwifruit grown in the
various districts. This change will
impose no additional costs on growers
or handlers, but will merely clarify the
way in which the committee currently
determines grower member allocation
among the districts.

This final rule also revises tenure
requirements so that a committee
member who has served for six
consecutive years on the committee
could then serve as an alternate
member. The record indicates that this
amendment will enable growers who
have become knowledgeable of the

- marketing order and committee

operations to continue participating in
committee deliberations. Tenure
requirements will still apply to voting
member positions to promote
participation by a larger number of
California kiwifruit growers in
administering the order. Similarly, the
tenure requirement will also apply to
alternate positions. No additional costs
will be imposed as a result of this
change.

Currently, the order provides that
nominations for grower members be
conducted at grower meetings held in
each of the order’s eight geographic
districts. The record indicates that
adding authority to conduct nominations
by mail will increase grower
participation in the nomination process.
This change will also reduce the
administrative costs associated with
conducting nomination meetings, as well
as the costs incurred by individual
growers in travelling to and attending
the meetings. This change will therefore
have a positive impact on both large and
small kiwifruit growers and handlers.

Currently, committee members serve
terms of office which begin August 1.
The record indicates that since complete
shipment data may not be available
until July or August in some years, the

mail nomination process may not be
completed prior to August 1. Therefore,
the record supports adding authority to
change the term of office. To the extent
that this change will facilitate the
nomination process, it will have a
positive impact on growers and
handlers. No additional costs will be
imposed as a result of this change.

Finally, authority is added to the order
to provide for the establishment of a late
charge on delinquent handler
assessments. This will provide handlers
with an incentive to make assessment
payments in a timely manner. This
change will not impose additional costs
on those handlers who remit their
assessments on time.

Each of the changes set forth in this
document is designed to enhance the
administration, operation and
functioning of the order, and will not
have a significant economic impact on
the affected small entities.

Further, the changes will have no
significant impact on the reporting and
recordkeeping requirements imposed on
small businesses. The amendment that
authorizes mail nominations may result
in additional reporting by growers.
However, participation will be
voluntary, and the record indicates that
the cost of completing a ballot will be
substantially less than that to attend a
nomination meeting. The amendments
include authority for mail nominations.
There are approximately 1,200 growers
who would be affected by mail
nominations, if implemented. In
compliance with Office of Management
and Budget (OMB) regulations {5 CFR
part 1320) which implement the
Paperwork Reduction Act of 1980 (44
U.S.C. chapter 35), any reporting and
recordkeeping requirements that may
result from these amendments will be
submitted to the OMB for approval.

The Recommended Decision included
the finding that it was necessary to
change § 920.20 of the marketing order
to clarify the way in which it is
determined which three districts are
entitled to two grower members on the
committee. The revision, which would
state that such determinations be made
on the basis of shipment rather than
production data, would more accurately
describe the basis upon which grower
membership of the committee is now
determined. This finding was reaffirmed
and adopted in the Secretary's Decision.
Further, growers voting in the
referendum approved this change in the
marketing order. However, the
Recommended Decision and the
Secretary’s Decision inadvertently
omitted this change in the regulatory
text of § 920.20. Given the fact that this
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is a clarifying change, that it was
supported by previous findings in this
proceeding, and that it was approved in
the grower referendum, § 920.20 is
amended accordingly in this Order
Amending the Marketing Order.

List of Subjects in 7 CFR Part 920

Kiwifruit, Marketing agreements,
Reporting and recordkeeping
requirements.

Order Amending the Order Regulating
the Handling of Kiwifruit Grown in
California

Findings and Determinations

The findings and determinations
hereinafter set forth are supplementary
and in addition to the findings and
determinations previously made in
connection with the issuance of the
order; and all of said previous findings
and determinations are hereby ratified
and affirmed, except insofar as such
findings and determinations may be in
conflict with the findings and
determinations set forth herein.

(a) Findings and Determinations Upon
the Basis of the Hearing Record.

Pursuant to the provisions of the
Agricultural Marketing Agreement Act
of 1937, as amended {7 U.S.C. 601 et
seq.), and the applicable rules of
practice and procedure effective
thereunder (7 CFR part 900), a public
hearing was held upon the proposed
amendment to the Marketing Agreement
and Order No. 920 (7 CFR Part 920},
regulating the handling of kiwifruit
grown in California.

Upon the basis of the evidence
introduced at sach hearing and the
record thereof, it is found that:

(1) The order, as hereby amended, and
all of the terms and conditions thereof,
will tend to effectuate the declared
policy of the Act;

(2) The order, as hereby amended,
regulates the handling of kiwifruit grown
in the production area in the same
manner as, and is applicable only to
persons in the respective classes of
commercial and industrial activity
specified in the marketing order upon
which hearings have been held;

(3) The order. as hereby amended, is
limited in its application to the smallest
regional production area which is
practicable, consistent with carsying out
the declared policy of the Act, and the
issuance of several orders applicable to
subdivisions of the production aree
would not effectively carry out the
declared pelicy of the Act; .

(4) The order, as hereby amended,
prescribes, 8o far as practicable, such
different terme applicable to different
parts of the production ares as are

necessary to give due recognition to the
differences in the production and
marketing of kiwifruit grown in the
production area; and

{5} All handling of kiwifruit grown in
the production area is in the current of
interstate or foreign commerce or
directly burdens, obstructs, or affects
such commerce.

(b} Determinations.

It is hereby determined that:

Handlers {excluding cooperative
assaciations of growers who are not
engaged in processing, distributing, or
shipping kiwifruit covered by the said
order, as hereby amended) who, during
the period August 1, 1989, through July
31, 1990, handled 50 percent or more of
the volume of such kiwifruit covered by
the said order as hereby amended have
not signed an amended marketing
agreement;

(2) The issuance of this amendatory
order. amending the aforesaid order, is
favored or approved by at least two-
thirds of the growers who participated
in a referendum on the question of its
approval or produced for market at least
two-thirds of the volume of such
commodity represented in the
referendum, all of such growers during
the period August 1, 1989, through July
31, 1990 {which has been deemed to be a
representative period), having been
engaged within the production area in
the production of kiwifruit far fresh
market; and

{3) In the absence of a signed
marketing agreement, the issuance of
this amendatory order is the only
practical means pursuant to the
declared policy of the Act of advancing
the interests of producers of kiwifruit in
the production area.

Order Relative to Handling

It is therefore ordered, That on and
after the effective date hereof, the
handling of kiwifruit grown in California
shall be in conformity to and in
compliance with the terms and
conditions of the order, as hereby
amended as follows:

Except for the previously noted
modifications, the provisions of the
proposed marketing order amending the
order contained in the Recommended
Decision issued by the Administratox on
November 23, 1900, and published in the
Federal Register on November 29, 1990
(55 FR 40532}, and in the Secretary's
Decision issued on February 28, 1991,
and published in the Federal Register on
March 6, 1991 {56 FR 9362), shall he and
are the terms and provisions of this
order, amending the order, and are set
forth im fult herein.

PART 920—-KIWIFRUIT GROWN IN
CALIFORMA

1. The authority citation for 7 CFR
part 920 continues to read as follows:

Authority: Secs: 1-19, 48 Stat. 31, as
amended: 7 U.S.C. 601-674.

2. Section 920.20 is revised to read as
followes:

§920.20 Establishment and membership.

There is hereby established a
Kiwifruit Administrative Committee
consisting of 12 members, each of whom
shall have an alternate who shall have
the same qualifications as the member
for whom he or she is an alternate. The
12-member committee shall be made vp
of the following: One public member
(and alternate); one member {and
alternate) from each of the eight
California districts; three additional
committee members and their alternates
to be selected from the three districts
with the three highest volumes of fresh
shipments in the prior fiscal period;
Provided, That no more than a total of
two members and their alternates shall
represent any one district. With the
exception of the public member and
alternate, all members and their
respective alternates.shall be growers or
employees of growers.

3. Section 920.21 is revised to read as
follows:

$920.21 Term of office.

The term of office of each member
and alternate member of the committee
shall be for two years from the date of
their selection and until their successors
are selected. The term of office of the
three additional grower members and
their alternates selected from the three
districts shipping the highest volumes of
kiwifruit in the prior fiscal period shall
be for two years. The terms of office
shall begin on Avgust 1 and end on the
last day of July, or such other dates as
the committee may recommend and the
Secretary approve. Members miay serve
up to three consecutive 2-year terms not
to exceed 8 consecutive years as
members. Alternate members may serve
up to three consecutive 2-year terms not
to exceed 6 consecutive years as
alternate members.

4, Section 920.22 is revised to read as
follows:

§920.22 Nomination.

{a) Except as provided in paragraph
{b} of this section, the committee shall
held, oe cause: to be held, not later than
July 15 of each year. er such other date
as may be-specified by the Secretary, a
meeting or meetings of growers in eech
district for the purpose of designating
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nominees to serve as grower members
and alternates on the committee. Any
such meetings shall be supervised by the
committee, which shall prescribe such
procedures as shall be reasonable and
fair to all persons concerned.

{(b) Nominations in any or all districts
may be conducted by mail in a manner
recommended by the committee and
approved by the Secretary.

(c) Only growers may participate in
the nomination of grower members and
their alternates. Each grower shall be
entitled to cast only one vote for each
position to be filled in the district in
which such grower produces kiwifruit.
No grower shall participate in the
election of nominees in more than one
district in any one fiscal year.

(d) A particular grower shall be
eligible for membership as member or
alternate member to fill only one
position on the committee.

(e) The public member and alternate
shall be nominated by the grower
members of the committee.

5. Section 920.41 is amended by
revising the last sentence of paragraph
(a) to read as follows:

§920.41 Assessments.

(a) * * * If a handler does not pay
any assessment within the time
prescribed by the committee, the
assessment may be subject to an
interest or late payment charge, or both,
as may be established by the Secretary
upon recommendation of the committee.
* * * * *

Dated: January 6, 1992.

Jo Ann R. Smith,

Assistant Secretary Marketing and
Inspection Services.

[FR Doc. 92-648 Filed 1-10-92; 8:45 am|
BILLING CODE 3410-02-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

14 CFR Parts 21 and 23

{Docket No. 101CE, Special Condition 23-
ACE-68]

Special Conditions; Beech Model 200,
A200 and B200 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

AcTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
being issued to Stevens Aviation for a
Supplemental Type Certification (STC)
on the Beech Model 200 Series airplane.
These airplanes will have novel and
unusual design features when compared
to the state of technology envisaged in
$-310999  0010(00)(09-JAN-92-23:18:38)

the applicable airworthiness standards.
These novel and unusual design features
include the installation of electronic
displays for which the applicable
regulations do not contain adequate or
appropriate airworthiness standards for
the protection of these systems from the
effects of lightning and high intensity
radiated fields (HIRF). These special
conditions contain the additional safety
standards which the Administrator
considers necessary to establish a level
of safety equivalent to the airworthiness
standards applicable 1o these airplanes.

DATES: The effective date of these
special conditions is February 12, 1992.
Comments must be received on or before
February 12, 1992.

ADDRESSES: Comments may be mailed
in duplicate to: Federal Aviation
Administration, Office of the Assistant
Chief Counsel, ACE-7, Attention: Rules
Docket Clerk, Docket No. 101CE, room
1558, 601 East 12th Street, Kansas City,
Missouri 64108. All comments must be
marked: Docket No. 101CE. Comments
may be inspected in the Rules Docket
weekdays, except Federal holidays,
between 7:30 a.m. and 4 p.m.

FOR FURTHER INFORMATION CONTACT:
Lowell Foster, Aerospace Engineer,
Standards Office {ACE-110), Aircraft
Certification Service, Central Region,
Federal Aviation Administration, room
1544, 601 East 12th Street, Federal Office
Building, Kansas City, Missouri 64106;
telephone (816) 426-5688.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA has determined that good
cause exists for making these special
conditions effective 30 days after
issuance; however, interested persons
are invited to submit such written data,
views, or arguments as they may desire.
Communications should identify the
regulatory docket and special conditions
number and be submitted in duplicate to
the address specified above. All
communications received on or before
the closing date for comments will be
considered by the Administrator. These
special conditions may be changed in
light of the comments received. All
comments submitted will be available in
the rules docket for examination by
interested parties, both before and after
the closing date for comments. A report
summarizing each substantive public
contact with FAA personnel concerning
this rulemaking will be filed in the
docket. Persons wishing the FAA to
acknowledge receipt of their comments
submitted in response to this request
must include a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. 101CE.” The postcard will be

date stamped and returned to the
commenter.

Background

On November 6, 1991, Stevens
Aviation, Post Office Box 399, Dayton
International Airport, Vandalia, Ohio
45377, made an application to the FAA
for a supplemental type certificate (STC)
for the Beech Model 200 airplane. The
proposed modification incorporates a
novel or unusual design feature such as
digital avionics consisting of an
electronic flight instrument system
(EFIS) that is vulnerable to HIRF
external to the airplane.

Type Certification Basis

The type certification basis for the
Beech Model 200, A200, and B200 Series
airplane is as follows: Part 23 of the
FAR, effective February 1, 1965,
including amendments 23-1 through 23—
9; amendment 11; §§ 23.175, 23.143(a),
23.145(d), 23.153, 23.161(c)(3), and
23.173(a) as amended by amendment 23-
14; § 23.951(c) and § 23.997(d) as
amended by amendment 23-15 (A200CT,
B200 Series only); § 23.1545(a) as
amended by amendment 23-23;

§ 23.1325(e) as amended by amendment
23-20 (B200 Series only); § 23.1305(n) as
amended by amendment 23-26; special
conditions 23-47-CE-5, including
amendments 1 and 2, dated January 12,
1979; Part 25 of the FAR, §§ 25.929 and
25.1419 as amended by amendments 25—
34, § 25.831(d) as amended by
amendment 25-41. SFAR 27, effective
February 1, 1974, as amended by
amendments 27-2 through 27-4; Part 36,
effective December 1, 1969, as amended
by amendments 36-1 through
amendment 36-10; exemptions, if any;
and the special conditions adopted
herein.

Discussion

Stevens Aviation plans to incorporate
certain novel and unusual design
features into an airplane for which the
airworthiness standards do not contain
adequate or appropriate safety
standards for protection from the effects
of lightning and HIRF. These features
include electronic systems, which are
susceptible to the HIRF environment
and that were not envisaged by the
existing regulations, for this type of
airplane.

Special conditions may be issued and
amended, as necessary, as part of the
type certification basis if the
Administrator finds that the
airworthiness standards designated in
accordance with § 21.17(a)(1) do not
contain adequate or appropriate safety
standards because of novel or unusual
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design features of an airplane. Special
conditions, as appropriate, are issued in
accordance with § 11.49 after public
notice. as required by §§ 11.28 and
11.29(b), effective Qctober 14, 1980, and
become a part of the type certification
basis, as provided by § 21.17(a}{2}.

Protection of System From High
Intensity Radiated Fields (HIRF)

Recent advances in technology have
given rise to the application in aircraft
designs of advanced electrical and
electranic systems that perform
functions required for continued safe
flight and landing. Due to the use of
sensitive solid state components in
analog and digital electronics circuits,
these advanced systems are readily
responsive to the transient effects of
induced efectrieal current and voltage
caused by the HIRF incident on the
external surface of aircraft. These
induced transient current and voltages
can degrade electronic systems
performance by damaging components
or upsetting system functions.

Furthermore, the electromagnetic
envirenment has undergone a
transformation that was not envisaged
when the current requirements were
developed. Higher energy levels are
radiated from transmitters that are used
for radar, radio, and television. Also, the
population of transmitters has inecreased
significantly.

The combined effect of the
technological advances in airplane
design and the changing environment
bas resulted in an increased level of
vulnerability of electrical and eleetronic
systems required for the continuved safe
flight and landing of the airplane.
Effective measures against the effects of
exposure to HIRF must be provided by
the design and installation of these
systems. The accepted maximum energy
levels in which civilian airplane system
installations must be capable of
operating safely are based on surveys
and analysis of existing radio frequency
emitters. These special conditions
require that the airplane be evaluated
under these energy levels for the
protection of the efectronic system and
its associated wiring hamess. These
external threat levels are believed to
represent the worst case to which an
airplane would be expesed in the
operating environment.

These special conditions require
qualification of systems that pexform
critical functions, as installed in aircraft,
to the defined HIRF enrvirorrment in
paragraph 1 or, as an option io a fixed
value using labaratory tests, in
paragraph 2, as follows:

(1) The applicant may demonsirate
that the operation and operational

capability af the installed electrical and
electronic systems that perforna criticak
functions are not adversely affected
when the aircraft is exposed to the HIRF
environment, defined below:

TABLE |.—FI1ELD STRENGTH VOLTS/

METER

Frequency | Peak | Average
10-500 KHz 6o | 60
500-2000 ' eol 80
2-30. MHZ 200 200
30-400 33| 33
100-200 150 | 33
200-400 56 | 33
800-1000....m.eemceeeemseommeonssmresnmereeen] 4020 985
1-2 GHz 7850 | 1750
2-4 6000 | 1150
4-6 6800 | 310
6-8 3600 666
8-12 [ 5100 | 1270
12-18 3500 | 551
18-40 2900 | %0

Note: Since 1989, a concerted effart has
been under way to review, verify, and

" validate the HIRF environment. This table

represents the current estimate of the HIRF
environment. The current values overall are
lower than the previous values for the FIRF
environment. Additional requirements will
continue to be required for the eeriification: of
installed critical systems in aircraft approved
for aperation below 500 feet.

or:

(2} The applicant may demonstrate by
a laboratory test that the electrical and
electronic systems that perform critical
functions can withstand a peak of
electromagnetic field strength of 100
volts per meter (v/m] or the external
HIRF enviromment, whichever is less, in
a frequency range of 10KHz to 18GHz.
When using a laboratory test to show
comptliance with the HIRF requirements,
no credit is given for gignal attenuation
due to installation.

A preliminary hazard analysis must
be performed by the applicant for
approval by the FAA to identify
electrical and/er electronic systems that
perform critical functions. The term

“critical” means those functions whose -

failure would contribute to, or cause, a
failure condition that would prevent the
continued safe flight and landing of the
airplane. The systems identified by the
hazard analysis that perform critical
functions are candidates fox the
application of HIRF requirements. A
system may perform beth critical and
non-critical functions. Primary
electronic flight display systems, and
their associated compeoaents, perfoxm
critical functions such as attiude,
altitude, and airspeed indication. The
HIRF requirements apply only te critical
functions.

Campliance with HIRF requirements
may be demronstrated by tests, analysis,
models, similarity with existing systems,
or a combination thereof. Service
experience alone is not acceptable sinee
such experience in pormal flight
operations may not include an exposure
to the HIRF environment. Reliance on a
systemn with similar design featuses for
redundancy as a means of protection
against the effects of external HIRF is
generally insufficient since all elements
of a redumdant system are likely to be -
exposed to the fields concurvently.
Cenclusion

In view of the design features
discussed for the Beech Model 200,
A200, and B200 Series airplane, the
following special conditions are issued.
This action is not a rule of general
applicability and affects only those
applicants who apply to the FAA for
approval of these features on these
airplanes.

The substance of these speciak
conditions has been subject to the notice
and pubtie corment pracedure in
several prior mstances. Far example, the
Piper PA—42 (51 FR 37711, October 24,
1986), the Dornier 228-200 (53 FR 14782,
April 26, 1988}, and the Cessna Model
525 (56 FR 49396, September 30, 1991).
For this reason, and because a delay
would significantly affect the applicant’s
instaftation of the system and
certificationr of the airplane, which is
imminent, the FAA has determined that
good cause exists for adopting these
specia! conditions without notice;
therefore, special conditions are being
issued without substantive changes for
this airplane and made effective 30 days
after issuance.

List of Subjeets i 14 CFR Parts 21 and
23

Aircraft, Air transportation, Aviation
safety, and Safety:

The authority citation for these
special conditions is as follows:

Authority: Sees. 313(a). 601, and 603 of the
Federal Aviation Act of 1958; as amended (49
U.S.C. 1354(a}, 1421, and 1423}; 49 U.S.C.
106(g); 14 CFR 21.16 and 21.101; and 14 CFR
11.28 and 11.49.

Adoption of Special Conditicos

Accordingly, pursuant to the authority
delegated to me by the Administyater,
the following special eonditions are
issued as part af the: type certification
basis for the modified Beech Model 200,
A200, and B200 Series airplane:

1. Protectior of Electricel and
Electronic Systems from High Fvensity
Radiated Fields {HIRF}]. Each system
that performs critical functions must be
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designed and installed to ensure that the
operation and operational capabilities of
these systems to perform critical
functions are not adversely affected
when the airplane is exposed to high
intensity radiated electromagnetic fields
external to the airplane.

2. For the purpose of these special
conditions, the following definitions
apply: Critical Functions. Functions
whose failure would contribute to or
cause a failure condition that would
prevent the continued safe flight and
landing of the airplane.

Issued in Kansas City, Missouri on January
3. 1992,

Barry D. Clements,

Manager, Small Airplane Directorate,
Aircraft Certification Service.

[FR Doc. 92-753 Filed 1-10-92; 8:45 am|
BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 26740; Amdt. No. 1474]

Standard Instrument Approach
Procedures; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
" Instrument Approach Procedures
{SIAPs) for operations at certain
airports. These regulatory actions are
needed because of the adoption of new
or revised criteria or because of changes
occurring in the National Airspace
System, such as the commissioning of
new navigational facilities, addition of
new obstacles, or changes in air traffic
requirements. These changes are
designed to provide safe and efficient
use of the navigable airspace and to
promote safe flight operations under
instrument flight rules at the affected
airports.
DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporation by reference~—approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matters
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,-
Washington, DC 20591;

2. The FAA Regional Office of the
region in which the affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA-
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul J. Best, Flight Procedures Standards
Branch (AFS—420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description of each SIAP is
contained in official FAA form
documents which are incorporated by
reference in this amendment under 5
U.S.C. 552(a), 1 CFR part 51, and § 97.20
of the Federal Aviation Regulations
(FAR). The applicable FAA Forms are
identified as FAA Forms 8260-3, 8260-4,
and 8260-5. Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

This amendment to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. Some
SIAP amendments may have been
previously issued by the FAAin a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for some SIAP
amendments may require making them
effective in less than 30 days. For the
remaining SIAPs, an effective date at
least 30 days after publication is
provided.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the U.S. Standard for
Terminal Instrument Approach
Procedures (TERPs). In developing these
SIAPs, the TERPS criteria were applied
to the conditions existing or anticipated
at the affected airports. Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making some SIAPs effective in less
than 30 days.

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1} is not a “major
rule” under Executive Order 12291; (2) is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, Navigation
{Air), Standard instrument approaches,
Weather.

Issued in Washington, DC, on January 3,
1992,

Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97} is
amended by establishing, amending,
suspending, or revoking Standard
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Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES ‘

1. The authority citation for part 97
continues to read as follows:

Autheority: 49 U.S.C. App. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g) and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows: -

§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
97.35 [Amended]

By amending: § 97.23 VOR, VOR/DME
VOR or TACAN, and VOR/DME or
TACAN; § 97.25 LOC, LOC/DME, LDA,
LDA/MDE, SDF, SDF/DME; § 97.27
NDB, NDB/DME; § 97.29 ILS, ILS/DME,
ISMLS, MLS, MLS/DME, MLS/RNAV;

§ 97.31 RADAR SIAPs; § 97.33 RNAV
SIAPs; and § 97.35 COPTER SIAPs,
identified as follows:

* * *Effective March 5, 1992

Cresco, IA—Ellen Church Field, NDB RWY
33, Amdt. 2

Marysville, KS—Marysville Muni, NDB RWY
33, Amdt. 3

Ottawa, KS—Ottawa Muni, NDB RWY 35,
Amdt. 2

Covington/Cincinnati, OH, KY—Cincinnati/
Northern Kentucky Intl, RADAR-1, Amdt.
22, CANCELLED

Westminster, MD—Carroll CNY RG/Jack B
Poage FL, VOR RWY 34, Amdt. 3

Rocky Mount, NC—Rocky Mount-Wilson,
VOR/DME RWY 22, Orig.

Medina, OH—Medina Muni, NDB RWY 27,
Amdt. 7, CANCELLED

Lufkin, TX—Angelina County, VOR/DME
RWY 15, Amdt. 2

Lufkin, TX—Angelina County, VOR RWY 33,
Amdt. 12

Lufkin, TX-—Angelina County, LOC RWY 7,
Amdt. 1

Lufkin, TX—Angelina County, NDBRWY 7,
Amdt. 1

Lufkin, TX—Angelina County, VOR/DME
RNAV RWY 7, Amdt. 2

Lufkin, TX—Angelina County, VOR/DME
RNAV RWY 15, Amdt. 3

* * * Effective February 6, 1992

Covington/Cincinnati, OH, KY—Cincinnati/
Northern Kentucky Intl, ILS RWY 36R,
Amdt. 1

New Orleans, LA—New Orleans Intl
(Moisant Field), VOR or TACAN A, Amdt.
11, CANCELLED

New Orleans, LA—New Orleans Int!
(Moisant Field), LOC RWY 10, Orig.,
CANCELLED

New Orleans, LA—New Orleans Int!
(Moisant Field), LOC BC RWY 19, Amdt. 12

New Orleans, LA—New Orleans Intl
{Moisant Field), NDB RWY 10, Amdt. 24

New Orleans, LA—-New Orleans Intl
{Moisant Field), ILS RWY 1, Amdt. 14

New Orleans, LA—New Orleans Int}
{Moisant Field), ILS RWY 10, Orig. .

New Orleans, LA—New Orleans Int]
{Moisant Field), RADAR~1, Amdt. 14

* * * Effective December 30, 1991

Waco, TX—Waco Regional, NOB RWY 19,
Amdt. 17

Waco, TX—Waco Regional, ILS RWY 19,
Amdt. 14

* * * Effective December 27, 1991

Camarillo, CA—Camarillo, VOR RWY 26,
Amdt. 2

* * * Effective December 26, 1991

Bishcp, CA—Bishop, VOR-A, Amdt. 6

Bishop, CA-~Bishop, VOR/DME-B, Amdt. 3

[FR Doc. 92-748 Filed 1-10-92; 8:45 am)]

BILLING CODE 4910-13-M

14 CFR Part 97
[Docket No. 26739; Amdt. No. 1473)

Standard Instrument Approach
Procedures: Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration ([FAA), DOT.

ACTION: Final rule.

SUMMARY: This amendment establishes,
amends, suspends, or revokes Standard
Instrument Approach Procedures
(SIAPs) for operations at certain
airports. These regulatory actions are

‘needed because of changes occurring in

the National Airspace System, such as
the commissioning of new navigational
facilities, addition of new obstacles, or
changes in air traffic requirements.
These changes are designed to provide
safe and efficient use of the navigable
airspace and to promote safe flight
operations under instrument flight rules
at the affected airports.

DATES: Effective: An effective date for
each SIAP is specified in the
amendatory provisions.

Incorporation by reference-approved
by the Director of the Federal Register
on December 31, 1980, and reapproved
as of January 1, 1982.

ADDRESSES: Availability of matter
incorporated by reference in the
amendment is as follows:

For Examination

1. FAA Rules Docket, FAA
Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591;

2. The FAA Regional Office of the
region in which affected airport is
located; or

3. The Flight Inspection Field Office
which originated the SIAP.

For Purchase

Individual SIAP copies may be
obtained from:

1. FAA Public Inquiry Center (APA~
200), FAA Headquarters Building, 800
Independence Avenue, SW.,
Washington, DC 20591; or

2. The FAA Regional Office of the
region in which the affected airport is
located.

By Subscription

Copies of all SIAPs, mailed once
every 2 weeks, are for sale by the
Superintendent of Documents, U.S.
Government Printing Office,
Washington, DC 20402.

FOR FURTHER INFORMATION CONTACT:
Paul ]. Best, Flight Procedures Standards
Branch {AFS-420), Technical Programs
Division, Flight Standards Service,
Federal Aviation Administration, 800
Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-8277.

SUPPLEMENTARY INFORMATION: This
amendment to part 97 of the Federal
Aviation Regulations (14 CFR part 97)
establishes, amends, suspends, or
revokes Standard Instrument Approach
Procedures (SIAPs). The complete
regulatory description on each SIAP is
contained in the appropriate FAA Form
8260 and the National Flight Data Center
(FDC)/Permanent (P} Notices to Airmen
{(NOTAM]) which are incorporated by
reference in the amendment under 5
U.S.C. 552(a), 1 CFR part 51, and § 97.20
of the Federal Aviations Regulations
(FAR). Materials incorporated by
reference are available for examination
or purchase as stated above.

The large number of SIAPs, their
complex nature, and the need for a
special format make their verbatim
publication in the Federal Register
expensive and impractical. Further,
airmen do not use the regulatory text of
the SIAPs, but refer to their graphic
depiction on charts printed by
publishers of aeronautical materials.
Thus, the advantages of incorporation
by reference are realized and
publication of the complete description
of each SIAP contained in FAA form
documents is unnecessary. The
Provisions of this amendment state the
affected CFR (and FAR) sections, with
the types and effective dates of the
SIAPs. This amendment also identifies
the airport, its location, the procedure
identification and the amendment
number.

The Rule

This amendment to part 97 of the
Federal Aviation Regulations (14 CFR
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part 97) establishes, amends, suspends,
or revokes SIAPs. For safety and
timeliness of change considerations, this
amendment incorporates only specific
changes contained in the content of the
following FDC/P NOTAM for each
SIAP. The SIAP information in some
previously designated FDC/Temporary
(FDC/T) NOTAMs is of such duration as
to be permanent. With conversion to
FDC/P NOTAMs, the respective FDC/T
NOTAMs have been cancelled.

The FDC/P NOTAMs for the SIAPs
contained in this amendment are based
on the criteria contained in the U.S.
Standard for Terminal Instrument
Approach Procedures (TERPs). In
developing these chart changes to SIAPs
by FDC/P NOTAMSs, the TERPs criteria
were applied to only these specific
conditions existing at the affected
airports.

This amendent to part 97 is effective
upon publication of each separate SIAP
as contained in the transmittal. All SIAP
amendments in this rule have been
previously issued by the FAA in a
National Flight Data Center (FDC)
Notice to Airmen (NOTAM) as an
emergency action of immediate flight
safety relating directly to published
aeronautical charts. The circumstances
which created the need for all these
SIAP amendments requires making them
effective in less than 30 days.

Further, the SIAPs contained in this
amendment are based on the criteria
contained in the US Standard for

Terminal Instrument Approach
Procedures (TERPs). Because of the
close and immediate relationship
between these SIAPs and safety in air
commerce, I find that notice and public
procedure before adopting these SIAPs
are unnecessary, impracticable, and
contrary to the public interest and,
where applicable, that good cause exists
for making these SIAPs effective in less
than 30 days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a “major
rule” under Executive Order 12291; (2} is
not a “significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 286, 1879); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the

criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 97

Air traffic control, Airports,
Incorporation by reference, Navigation
(Air), Standard instrument approaches,
Weather.

Issued in Washington, DC on January 3,
1892.
Thomas C. Accardi,
Director, Flight Standards Service.

Adoption of the Amendment

Accordingly, pursuant to the authority
delegated to me, part 97 of the Federal
Aviation Regulations (14 CFR part 97) is
amended by establishing, amending,
suspending, or revoking Standard
Instrument Approach Procedures,
effective at 0901 UTC on the dates
specified, as follows:

PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES

1. The authority citation for part 97
continues to read as follows:

Authority: 49 U.S.C. App. 1348, 1354(a),
1421 and 1510; 49 U.S.C. 106(g); and 14 CFR
11.49(b)(2).

2. Part 97 is amended to read as
follows:

§§ 97.23, 97.25, 97.27, 97.29, 97.31, 97.33,
87.35 [Amended)

By amending: § 97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN; § 97.25 LOC, LOC/DME,
LDA, LDA/DME, SDF, SDF/DME;

§ 97.27 NDB, NDB/DME; § 97.29 ILS,
ILS/DME; ISMLS, MLS, MLS/DME;
MLS/RNAV:; § 97.31 RADAR SIAPs;
§ 97.33 RNAV SIAPs; and § 97.35
COPTER SIAPs, identified as follows:

NFDC TRANSMITTAL LETTER
Effective State City Airport FDC No. SIAP
12/18/91.......| Mt Benton Harbor Ross Field-Twin Cities FDC 1/6341 NDB Rwy 27 Amdt 9
12/18/91....... Mi Benton Harbor Ross Field-Twin Gities FDC 1/6342 ILS Rwy 27 Amdt 6
12/18/91....... M Escanaba Delta County FDC 1/6331 VOR Rwy 27 Amdt 10
12/18/91....... MI Escanaba Delta County FDC 1/6332 VOR Rwy 9 Amdt 12
12/18/91....... MI Escanaba Delta County FDC 1/6333 LOC /DME BC Rwy 27
Amdt 2
12/18/91 Escanaba Delta County FDC 1/6335 VOR Rwy 18 Amdt 6
12/18/91 Manistee Manistee County-BIBCKET............crenmcemreersiisorenns FDC 1/6336 VOR Rwy 27 Amdt 9
12/18/91 Manistee Manistee County-BIacker...........eensnescsciseens] FDC 1/6337 VOR Rwy 9 Amdt 9
12/19/91 Escanaba Delta County FDC 1/6354 IL/DME Rwy 8 Amdt 3
12/19/91 Laurens Laurens County FDC 1/6347 NDB Rwy 7 Amdit 1
12/24/91 Jonesboro Jonesboro Muni FDC 1/6412 VOR Rwy 23 Amdt 7
12/24/91 Lawrenceburg Lawrenceburg Muni FOC 1/6426 NDB Rwy 16 Amdt 3
12/27/91....... Paragould. Kirk Fietd FDC 1/6441 VOR Rwy 4 Amdt 2
12/27/91....... Alexandria Esler Regional FDC 1/6442 NDB Rwy 26 Amdt 7
12/27/91....... Alexandria Esler Regional FDC 1/6443 VOR Rwy 32 Amdt 13
12/27/91....... Alexandria Esler Regional FDC 1/6445 LOC BC Rwy 8 Amdt 8
12/27/91. Alexandria Esler Regional FDC 1/6448 ILS Rwy 26 Amdt 11
12/30/91 Norfolk Norfolk/Karl Stefan Memorial...........ccoreereeineninend FDC 1/6466 LS Rwy 1 Amdt 3

NFDC Transmittal Letter Attachment
Jonesboro

Jonesboro Muni
Arkansas

VOR RWY 23 AMDT 7...
Effective: 12/24/91

FDC 1/6412/]BR/ FI/P Joneshoro
Muni, Jonesboro, AR. VOR RWY 23
AMDT 7...CHG feeder RTE from ARG to
JBR, CRS/DSTC 124/22.7, ALT 2500FT.
§-23 MDA /HAT 680/419 ALL CATS.
When control zone not in effect, the
following applies... “Except for

operators with approved weather
reporting service, use Eaker AFB, AR
ALSTG and increase all MDAS 180FT".
This becomes VOR RWY 23 AMDT 7A.

Paragould
Kirk Field
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Arkansas
VOR RWY 4 AMDT 2...
Effective: 12/27/91

FDC 1/6441/PGR/ F1/P Kirk Field,
Paragould, AR. VOR RWY 4 AMDT
2...CHG feeder RTES ARG/LBR
VORTACS to PZX NDB...ALT 2500. This
becomes VOR RWY 4 AMDT 2A.

Alexandria

Esler Regional
Louisiana
NDB RWY 26 ADMT 7...
Effective: 12/27/91

FDC 1/6442/ESF/ F1/P Esler Regional,
Alexandria, LA. NDB RWY 26 AMDT
7..DLT note...activate MALSR RWY 26~
CTAF. This becomes NDB RWY 26
AMDT 7A.

Alexandria

Esler Regional
Louisiana
VOR RWY 32 AMDT 13...
Effective: 12/27/91

FDC 1/6443/ESF/ F1/P Esler Regional,
Alexandria, LA. VOR RWY 32 AMDT
13..DLT note...activate MALSR RWY
26-CTAF. This becomes VOR RWY 32
AMDT 13A.

Alexandria

Esler Regional
Louisiana
LOCBCRWY 8 AMDTS8...
Effective: 12/27/91

FDC 1/6445/ESF/ F1/P Esler Regional,
Alexandria, LA. LOC BC RWY 8 AMDT
8..ALT MINS NA when CTRL TWR
closed. DLT note...activate MALSR
RWY 26-CTAF. This becomes LOC BC
RWY 8 AMDT 8A.

Alexandria

Esler Regional
Louisiana
ILS RWY 26 AMDT 11...
Effective: 12/27/91

FDC 1/6446/ESF/ FI/P Esler Regional,
Alexandria, LA. ILS RWY 26 AMDT
11..ALT MINS NA when CTRL TWR
closed. DLT note...activate MALSR

RWY 28-CTAF. This becomes ILS RWY .

26 AMDT 11A.
Escanaba

Delta County
Michigan
VOR RWY 27 AMDT 10...
Effective: 12/18/91

FDC 1/6331/ESC/ FI/P Delta County,
Escanaba, MI. VOR RWY 27 AMDT
10...delete notes, “When control
zone...thru...increase MDA'’s 240 feet.”,
“Air carrier...thru...for local conditions
NA.", “alternate minimums
NA...thru...weather reporting service.”
Add note, “If local altimeter not
received, use Marquette altimeter

setting and increase all MDA's 240 feet.”
Alternate minimums standard. This is
VOR RWY 27 AMDT 10A.

Escanaba

Delta County
Michigan
VOR RWY 9 AMDT 12...
Effective: 12/18/91

FDC 1/6332/ESC/ FI/P Delta County,
Escanaba, M. VOR RWY 9 AMDT
12...Delete notes, “When control
zone...thru...increase MDA's 240 feet.”,
“alternate minimums
NA...thru...approved weather reporting
service.” Add note, “If local altimeter
not received, use Marquette altimeter
setting and increase all MDA's 240 feet.”
Alternate minimums standard. This is
VOR RWY 9 AMDT 12A.

Escanaba

Delta County
Michigan
LOC/DME BC RWY 27 AMDT 2...
Effective: 12/18/91

FDC 1/6333/ESC/ F1/P Delta County,
Escanaba, MI. LOC/DME BC RWY 27
AMDT 2...delete notes, “when control
zone...thru...increase MDA's 240 feet.”,
“activate MALSR...thru..VASI RWYS
18-36 CTAF.”, “alternate minimums
NA...thru...approved weather reporting
service.”, “air carrier landing...thru...for
local conditions NA.", “activate
MALSR, HIRL...thru...VASI RWYS 18-36
CTAF.” Add note, “If local altimeter not
received, use Marquette altimeter
setting and increase all MDA's 240 feet.”
Alternate minimums standard. This is
LOC/DME BC RWY 27 AMDT 2A.

Escanaba

Delta County
Michigan
VOR RWY 18 AMDT 6...
Effective: 12/18/91

FDC 1/6335/BSC/ FI/P Delta County,
Escanaba, MI. VOR RWY 18 AMDT
6...delete notes, “when control
zone...thru...increase all MDA's 240
feet.”, “air carrier...thru...local
conditions NA."”, “alternate minimums
NA...thru...weather reporting service.”
Add note, “If local altimeter not
received use Marquette altimeter setting
and increase all MDA's 240 feet.”
Alternate minimums standard. This

. becomes VOR RWY 18 AMDT 6A.

Manistee

Manistee County-Blacker
Michigan
VOR RWY 27 AMDT 9...
Effective: 12/18/91

FDC 1/6336/MBL/ FI/P Manistee
County-Blacker, Manistee, MI. VOR
RWY 27 AMDT 9...delete notes, “obtain
local altimeter.. thru...visibilities %

(1Y)

mile.”, “alternate minimums
NA...thru...reporting service, CAT D 800
2%." Add note, “If local altimeter not
received use traverse city altimeter
setting and increase all MDA's 180 feet.”
Alternate minimums standard, CAT D
800 2%. This is VOR RWY 27 AMDT
9A.14.

Manistee

Manistee County-Blacker
Michigan
VOR RWY 9 AMDT 9...
Effective: 12/18/91

FDC 1/6337 /MBL/ FI/P Manistee
County-Blacker, Manistee, MI. VOR
RWY 9 AMDT 9...delete notes, “obtain
local altimeter on CTAF...thru...and all
visibilities % mile.”, “alternate
minimums NA...thru...reporting service,
CAT D 800 2%4." Add note, "if local
altimeter not received use traverse city
altimeter setting and increase all MDA's
180 feet.” Alternate minimums stand-
ard, CAT D 800 2%. This is VORRWY 9
AMDT 9A.

Benton Harbor

Ross Field-Twin Cities
Michigan
NDB RWY 27 AMDT 9...
Effective: 12/18/91

FDC 1/6341/BEH/ F1/P Ross Field-
Twin Cities, Benton Harbor, MI. NDB
RWY 27 AMDT 9..missed approach...
climb to 2400 then right turn direct BE
LOM and hold. Hold east, right turns,
274 inbound. This is NDB RWY 27
AMDT 9A.

Benton Harbor

Ross Field-Twin Cities
Michigan
ILS RWY 27 AMDT 6...
Effective: 12/18/91

FDC 1/6342/BEH/ F1/P Ross Field-
Twin Cities, Benton Harbor, MI. ILS
RWY 27 AMDT 6...missed approach...
climb to 2400 then right turn direct
MALLY LOM and hold. Hold east, right
turns, 273 inbound. This is ILS RWY 27
AMDT 6A.

Escanaba

Delta County
Michigan
ILS/DME RWY 8 AMDT 3...
Effective: 12/19/91

FDC 1/6354/ESC/ FI/P Delta County,
Escanaba, ML ILS§/DME RWY 9 AMDT
3..delete notes, “when control
zone...thru...increase MDA's 240 feet.”,
“activate MALSR...thru..VASI RWYS
18-36 CTAF."”, “alternate minimums
NA...thru...weather reporting service.”
Add note, “If local altimeter not
received, use Marquette altimeter
setting and increase all MDA's 240 feet.”
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Alternate minimums standard, CAT D
700-2. This is ILS/DME BCRWY 9
AMDT 3A.

Norfolk

Norfolk/Karl Stefan Memorial
Nebraska
ILS RWY 1 AMDT 3...
Effective: 12/30/91

FDC 1/6466/OFK/ F1/P Norfolk/Karl
Stefan Memorial, Norfolk, NE. ILS RWY
1 AMDT 3..MA INST...climb to 4000
then RT direct OFK VOR/DME and
hold. TRML RTES OFK and OLU to
SLAYS INT... MIM ALT 4000. This
becomes ILS RWY 1 AMDT 3A.

Laurens

Laurens County
South Carolina
NDB RWY 7 AMDT 1..
Effective: 12/19/91

FDC 1/6347/34A/ FI/P Laurens
County, Laurens, SC. NDB RWY 7
AMDT 1...change all references RWY 7-
25 to 8-26. This becomes NDB RWY 8
AMDT 1A.

Lawerenceburg

Lawerenceburg Muni
Tennessee
NDB RWY 16 AMDT 3...
Effective: 12/24/91

FDC 1/6426/2M2/ F1/P
Lawerenceburg Muni, Lawerenceburg,
TN NDB RWY 16 AMDT 3...CHG all
REF RWY 16/34 to 17/35. This becomes
NDB RWY 17 AMDT 3A.

[FR Doc. 92-748 Filed 1-10-92; 8:45 am]
BILLING CODE 4910-13-M

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 60 and 61
[A-1-FRL-40923]

Delegation of New Source
Performance Standings (NSPS) and
National Emission Standards for
Hazardous Air Pollutants (NESHAP);
States of Connecticut, Maine, New
Hampshire, Rhode istand and
Vermont, and Commonweaith of
Massachusetts

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule amendment.

SUMMARY: This notice amends the Code
of Federal Regulations by changing the
mailing addresses of the Air Agencies
for the States of Connecticut, Maine,
New, Hampshire, Rhode Island and
Vermont, and the Commonwealth of
Massachusetts in 40 CFR part 60,
Standards of Performance for New

Stationary Sources (NSPS), and 40 CFR
part 61, National Emission Standards for
Hazardous Air Pollutants (NESHAP).
EFFECTIVE DATE: January 13, 1992,

FOR FURTHER INFORMATION CONTACT:
Patricia C. Kelling of the EPA’s Region I
State Air Programs Branch, APS, JFK
Federal Building, Boston, MA, (617) 565~
3249; FTS 835-3249.

SUPPLEMENTARY INFORMATION:

List of Subjects

40 CFR Part 60

Administrative practice and
procedure, Air pollution control,
Intergovernmental relations.

40 CFR Part 61

Air pollution control, Arsenic,
Asbestos, Benzene, Beryllium,
Equipment leaks, Intergovernmental
relations, Mercury, Radionuclide, Radon
and vinyl chloride.

Dated: December 8, 1991.

Paul G. Keough,
Acting Regional Administrator, Region L.

Parts 60 and 61 of chapter [, title 40 of
the Code of Federal Regulations are
amended as follows:

PART 60—| AMENDED]

1. The authority citation for part 60
continues to read as follows:

Authority: 42 U.S.C. 7401, 7411, 7414, 7416,
7601.

Subpart A—General Provisions

2. Section 60.4 is amended by revising
paragraph (b)(H), (b)(U), (b)(W}). (b)(EE),

(b}(O0), and (b}(UU]} to read as follows:

Address.

* * * *

§60.4
*

(b) N * &

(H) State of Connecticut, Bureau of Air
Management, Department of Environmental
Protection, State Office Building, 165 Capitol
Avenue, Hartford, CT 06106.

* * * * *

(U) State of Maine, Bureau of Air Quality
Control, Department of Environmental
Protection, State House, Station No. 17,
Augusta, ME 04333.

* * * * *

(W) Commonwealth of Massachusetts,
Division of Air Quality Control, Department
of Environmental Protection, One Winter
Street, 7th floor, Boston, MA 02108.

* - * " *

(EE) State of New Hampshire, Air
Resources Division, Department of
Environmental Services, 64 North Main
Street, Caller Box 2033, Concord, NH 03302-
2033.

* * * - -

(0O0) State of Rhode Island, Division of Air
and Hazardous Materials, Department of

Environmental Management, 291 Promenade
Street, Providence, RI 02908.

* * * * L

{UU) State of Vermont, Air Pollution
Control Division, Agency of Natural
Resources, Building 3 South, 103 South Main
Street, Waterbury, VT 05676.

*

* L] * *

PART 61—[AMENDED]

1. The authority citation for part 61
continues to read as follows:

Authority: 42 U.S.C. 7401, 7412, 7414, 7416,
7601.

Subpart A—General Provisions

2. Section 61.04 is amended by
revising paragraphs (bj(H), (b)(U),
(b)(W), (b)(EE), (b)(OO]) and (b}(UU] to
read as follows:

§61.04 Address.

* * * * *

(b) « & &

(H) State of Connecticut, Bureau of Air
Management, Department of Environmental
Protection, State Office Building, 165 Capitol
Avenue, Hartford, CT 06106.

* * * * *

(U) State of Maine, Bureau of Air Quality
Control, Department of Environmental
Protection, State House, Station No. 17,
Augusta, ME 04333.

* * * * *

(W} Commonwealth of Massachusetts,
Division of Air Quality Control, Department
of Environmental Protection, One Winter
Street, 7th floor, Boston, MA 02108.

* * * * *

(EE) State of New Hampshire, Air
Resources Division, Department of
Environmental Services, 64 North Main
Street, Caller Box 2033, Concord, NH 03302-
2033.

* * * * *

(00) State of Rhode Island, Division of Air
and Hazardous Materials, Department of
Environmental Management, 291 Promenade
Street, Providence, RI 02908.

* * * * *

(UU) State of Vermont, Air Pollution
Control Division, Agency of Natural
Resources, Building 3 South, 103 South Main
Street, Waterbury, VT 05676.

* * * * *

|FR Doc. 92-783 Filed 1-10-92; 8:45 am]
BILLING CODE 8560-50-M

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 25
(General Dacket No. 84-1234, FCC 91-427]
Mobile Satellite Service

AGENCY: Federal Communications
Commission.
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ACTION: Final rule; final decision on
remand.

SUMMARY: The Commission has issued a
Final Decision on Remand which
reinstates the requirement that mobile
satellite service (MSS) in the 1545-1559
MHz and 1646.5-1680.5 MHz frequency
bands (the upper L-band) shall be
provided by a consortium of all willing
and qualified applicants. The
Commission also modifies the financial
requirements for participation in the
consortium to permit three entities
whose applications previously were
dismissed an opportunity to join the
consortium at this time. Finally, the
Commission affirms the American
Mobile Satellite Corporation (AMSC)
consortium as the auathorized licensee to
construct, launch and operate an MSS
system in the upper L-band. This action
is prompted by the decision of the U.S.
Court of Appeals for the District of
Columbia Circuit, which remanded to
the Commission two aspects of its MSS
decisions for further consideration. This
action is intended to ensure that new
mobile satellite services are made
available in the upper L-band spectrum,
through a domestic provider, to United
States consumers.

EFFECTIVE DATE: January 13, 1992,

FOR FURTHER INFORMATION CONTACT:
Fern Jarmulnek, Satellite Radio Branch,
Common Carrier Bureau (202) 834-1624,
or Richard Welch, Office of General
Counsel (202} 632-6990.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission's Final
Decision on Remand regarding the Court
of Appeals remand in the mobile
satellite service proceeding, FCC 91-427,
adopted December 27, 1991, and
released January 6, 1992,

The full text of this Commission
decision is available for inspection and
copying during normal business hours in
the FCC Dockets Branch, room 230, 1919
M Street, NW., Washington, DC and in
the Domestic Facilities Public Reference
Room, room 6220, 2025 M Street, NW.,
Washington, DC. The complete text of
this decision may also be purchased
from the Commission's copy contractor,
Downtown Copy Center (202) 452-1422,
1114 21st Street, NW., Washington, DC
20036.

Summary of Final Decision on Remand

The Commission has issued a Final
Decision on Remand reconsidering
several decisions related to the licensing
of a domestic mobile satellite service
(MSS) provider in the 1545~1559 MHz
and 1646.5-1660.5 MHz frequency bands
(the upper L-band). This action is
prompted by the decision of the U.S.

Court of Appeals for the District of
Columbia Circuit, which remanded to
the Commission for further
consideration two aspects of its MSS
decisions. See Aeronauticel Radio, Inc.
v. FCC, 928 F.2d 428 (D.C. Cir. 1991).
First, the court faulted the manner in
which the Commission imposed the
requirement that applicants demonstrate
their financial qualifications through a
cash contribution. Second, the court
vacated the Commission’s consortium
rule, holding that the Commission had
not provided adequate justification for
its decision to forego comparative
hearings on the competing applications.
The court also reversed the dismissal of
the applications submitted by Global
Land Mobile Satelite, Inc., Globesat
Express and Mobile Satellite Service,
Inc. (MSSH).

In response to the court's decision, the

Commission issued a Tentative Decision
on August 2, 1991, which outlined its
tentative conclusions concerning the
remand issues and invited comment by
interested persons. See Tentative
Decision, 56 FR 38404 (August 13, 1991),
6 FCC Rcd 4900 (1991). Eight persons
commented on the Tentative Decision,
and five persons filed reply comments.
After considering those comments and
the instructions of the Court of Appeals,
the Commission issued its Final
Decision on Remand generatly affirming
the tentative conclusions set forth in the
Tentative Decision. The Final Decision
on Remand: (1) Concludes that the
Commission has statutory authority to
adopt a consortiwm licensing rule in
appropriate circumstances pursuant to
its broad rulemaking authority under the
public interest standard embodied in the
Communications Act; (2) finds that
adoption of the consortium licensing
rule is reasonably and fully justified by
compelling circumstances involving the
international frequency coordination
process that are unigue to the MSS
licensing proceeding; (3) modifies the
criteria for participation in the
consortium to allow the three applicants
reinstated by the court to join the
consortium without making any
mandatory financial contribution; and
(4) affirm the American Mobile Satellite
Corporation (AMSC) consortium as the
authorized domestic MSS licensee.

Legal Authority to Adopt the
Consortium Requirement

The Final Decision on Remand
concludes that the Commission has
statutory authority to adopt in
appropriate circumstances a licensing
rule which requires that service be
provided by a consortium comprised of
all willing and eligible applicants in lieu
of holding comparative hearings.

Specificatly, the Commission concludes
that it may adopt the consortium
requirement in this proceeding pursuant
to its broad aunthority under the
Commuanications Act to prescribe
reasonable rules in the public interest.
The Commission observes that 47 U.S.C.
309(e), as interpreted by Ashbacker
Radio Corp. v. FCC, 326 U.S. 327 (1945),
does not mandate comparative hearings
in all circumstances nor prohibit the
Commission from employing a
mandatory consortium licensing rule in
this instance. Rather, the Commission
finds that its adoption of the consortium
rule as a fundamental licensing
eligibility criterion is consistent with
U.S. v. Storer Broadcasting Co., 351 U.S.,
192 (1956}. The Commission also finds
that adoption of the consortitm
requirements is consistent with its
longstanding practice of avoiding
administrative hearings in common
carrier and satellite licensing
proceedings.

Considerations Justifying the
Consortinm Requirement

The Commission concludes that
compelling factors unique to the MSS
licensing proceeding indicate that the
mandatory consortium approach, rather
than comparative hearings, will best
serve the public interest in these
circumstances. International
considerations render it highly unlikely
that a domestic mobile satellite service
would be implemented in the upper L-
band unless the Commission authorizes
an MSS licensee promptly. In erder to
ensure sufficient spectrum for a
domestic MSS system in the upper L-
bank frequencies, the United States
must successfully complete the ongoing
international frequency assignments and
coordinatien process. The international
negotiations are at a critical juncture,
with several countries vying with the
United States for limited spectrum in the
upper L-band frequencies for MSS
systems. The Commission finds that
active and immediate participation by -
an authorized MSS licensee is critical to
the success of ongoing U.S. efforts in the
international frequency coordination
process to secure needed spectrum for a
domestic MSS system. The Commission
concludes that the delay caused by
conducting further time-consuming
administrative proceedings {ie.,
comparative hearings or a lottery) would
severely weaken the U.S. negotiating
position and threaten the ability of the
United States to secure needed spectrum
in the upper L-band for a domestic MSS
system.
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Reimposition of the Consortium
Requirement

Accordingly, the Commission
reinstates the requirement that MSS
service in the upper L-band frequencies
shall be provided by a consortium of all
willing and qualified applicants. The
Commission finds good cause for
mailing the consortium requirement
effective immediately upon publication
in the Federal Register The exigent
circumstances involving the
international frequency coordination
process make immediate
implementation of the consortium rule
necessary to enable the Commission to
grant final authorization to a domestic
MSS licensee.

Criteria for Participation in the
Consortium

The Commission modifies the
financial requirements previously
imposed for participation in the
consortium to permit the three entities
whose applications were reinstated by
the court an opportunity to join the
existing AMSC consortium absent any
mandatqry financial contribution. The
Commission finds that the original
financial contribution requirement is no
longer necessary, since AMSC has
become a fully operational enterprise
with sufficient financial resources to
construct, launch and operate the MSS
system. Accordingly, Global, Globesat
and MSSI thus may now join consortium
in accordance with their willingness and
ability to invest in AMSC. In addition,
the Commission adopts the suggestion of
MSSI to revise the timetable governing
participation in the consortium to allow
for an appeal of this Final Decision on
Remand. Accordingly, the reinstated
applicants will have 180 days in which
to join the consortium, beginning on the
date this Final Decision on Remand is
no longer subject to judicial review.

Affirmation of AMSC as Authorized
Licensee

In light of the conclusions described
above, the Commission reaffirms the
grant of the domestic MSS license to the

AMSC consortium. AMSC is hereby
authorized to construct, launch and
operate an MSS system in the upper L-
band frequencies subject to the terms,
condition and specifications of the
applications on file with the
Commission, as amended, and as
modified by prior Commission orders in
this proceeding and by this Final
Decision on Remand.

Conclusion

By this Final Decision on Remand, the
Commission seeks to resolve the
licensing issues that have been
remanded to it in a manner that will
best ensure the implementation of a U.S.
domestic MSS system in the upper L-
band spectrum. The Commission
concludes that the exigencies of the
international frequency coordination
process require that it proceed
immediately with a domestic licensee,
and thus reinstates the requirement that
MSS service shall be provided by a
consortium of all willing and qualified
applicants. If any other course is
pursued, such as holding time—
consuming comparative hearings, the
United States likely will be unable to
secure sufficient spectrum in the upper
L-band to support a viable domestic
MSS system.

Ordering Clauses

Accordingly, It is ordered, That the
tentative conclusions set forth in the
Tentative Decision in this proceeding
concerning the issues remanded by the
court of appeals are affirmed as
indicated above.

It is further ordered, Pursuant to
sections 4(i) and 303(r) of the
Communications Act of 1934, as
amended, 47 U.S.C. 154(i) and 303(r),
That the consortium requirement
vacated by the court of appeals is
reinstated as indicated above. The
consortium requirement shall be
effective immediately upon publication
in the Federal Register.!

! Due to the exigent circumstances noted above
concerning the international frequency coordination

It is further ordered, Pursuant to
sections 4(i) and 303(r) of the

Communications Act of 1934, as

amended, 47 U.S.C. 154(i) and 303(r),
That American Mobile Satellite
Corporation is affirmed as the
authorized licensee to construct, launch
and operate an MSS gystem in the upper
L-band frequencies, subject to the terms,
conditions and specifications set forth in
the applications, as amended, and as
modified by prior Commission orders in
this proceeding and by this Final
Decision. This authorization shall be
effective immediately upon publication
in the Federal Register.

It is further ordered, That Global Land
Mobile Satellite, Inc., Globesat Express,
and Mobile Satellite Service, Inc., MAY
PARTICIPATE in the licensed
consortium subject to the terms and
conditions specified in the Tentative
Decision and this Final Decision. Failure
by the above-referenced applicants to
satisfy the specified terms and
conditions for participation in the
consortium will result in the dismissal of
their applications for noncompliance
with the Commission's rules and
policies.

List of Subjects in 47 CFR Part 25

Communications common carriers,
Satellites.

Federal Communications Commission.
Donna R. Searcy,

Secretary

[FR Doc. 92-604 Filed 1-10-92; 8:45 am]
BILLING CODE 8712-01-M

process, we find good cause for making the
consortium requirement effective immediately upon
publication in the Federal Register. 5 U.S.C.
553(d)(3). Immediate implementation of the
consortium rule is necessary to grant final
authorization to a domestic MSS licensee. As
described above, the presence and participation of
an authorized domestic MSS licensee during the
ongoing international negotiations is critical to U.S.
efforts to secure needed spectrum for a domestic
MSS system. Unless the consortium requirement
takes effect inmediately there will no final,
authorized MSS licensee to assist the Commission
in the international frequency coordination process.
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Federal Register
Vol. 57, No. 8

Monday, Jansary 13, 1992

This section of the FEDERAL REGISTER
contains notices to the public of the
proposed issuance of rules and
regulations. The purpose of these notices
is 10 give interested persons an
opportunity to participate in the rule

- making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration
14 CFR Part 39

[Docket No. 91-NM-154-AD]

Airworthiness Directives; Boeing
Model 767 Series Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Supplemental notice of
proposed rulemaking (NPRM); reopening
the comment period.

SuUMMARY: This notice proposes to revise
an earlier proposed airworthiness
directive (AD), applicable to certain
Boeing Model 767 series airplanes,
which would have required adjustment
of the escape system girt bar locks. That
proposal was prompted by a report of an
escape slide that failed to deploy and
fell to the ground. This condition, if not

- corrected, could result in the emergency
escape system not being available
during an emergency evacuation, This
action revises the proposed rule by
including a requirement to inspect and
adjust, if necessary, certain additional
Type I emergency exit escape system
girt bar locks.

DATES: Comments must be received no
later than February 12, 1992
ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-154-AD, 1601 Lind
Avenue SW., Renton, Washington
98055-4058. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
Boeing Commercial Airplane Group,
P.O. Box 3707, Seattle, Washington
98124. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. Jayson B. Claar, Seattle Aircraft
Certification Office, Airframe Branch,
ANM-1208; telephone (206) 227-2784.
Mailing address: FAA, Northwest
Mountain Region, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, Washington 98055-4058.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments

- submitted will be available, both before

and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-154-AD.” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM-154-AD), 1601 Lind Avenue SW.,
Renton, Washington 98055-4058.
Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations applicable
to certain Boeing Model 767 series
airplanes which would have required
adjustment of the escape system ball
plunger for the girt bar locks was

published in the Federal Register on
August 30, 1991 (56 FR 42961). In effect,
these adjustment requirements affected
Type A exits and certain Type I exits.
That action was prompted by a report of
an escape slide that failed to deploy and
fell to the ground. This condition, if not
corrected. could result in the escape
system not being available during an
emergency evacuation.

Since the issuance of that proposal,
the airplane manufacturer has advised
the FAA that this condition could also
affect certain Type I emergency exists
that were omitted from the original
service bulletin. The manufacturer hag
developed procedures for mspection and
adjustment of the additional Type I
emergency exit escape system ball
plunger for the girt bar locks.

The FAA has reviewed and approved
Boeing Alert Service Bulletin 767-
52A0061, Revision 1, dated September
26, 1991, which describes procedures for
inspection and adjustment of the ball
plunger for the girt bar locks for Type A
and Type | exists to ensure the proper
retention of the girt bar to the girt bar
carrier.

Since the unsafe condition described
could also exist with regard to these
additional emergency exit escape
system configurations, the FAA has
determined that it is necessary to revise
the exiting proposal to add inspections
and necessary adjustments of them.
Since these new proposed requirements
80 beyond the scope of those originally
proposed, the comment period has been
reopened to provide additional time for
public comment.

The paragraph designations of this
Supplemental NPRM have been revised
to be consistent with the standard
Federal Register style.

Paragraph (b) of the Supplemental
NPRM has been revised to specify the
current procedures for submitting
requests for alternative methods of
compliance. .

There are approximately 354 Model
767 series airplanes of the affected
design in the worldwide fleet. I is
estimated that 134 airplanes of U.S.
registry would be affected by this AD,
that it would take approximately 20
work hours per airplane to accomplish
the required actions, and that the
average labor cost wouald be $55 per
work howr. Based on these figures, the
total cost impact of the AD on U.S.
operators is estimated to be $147,400.
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The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, I
certify that this proposed regulation (1)
is not a *major rule” under Executive
Order 12291; (2) is not a “significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained from the Rules
Docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—~[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a), 1421 and 1423;
49 U.S.C. 106(g); and 14 CFR 11.89.

§39.13 [Amended]

2, Section 39.13 is amended by adding
the following new airworthiness
directive:

Boeing: Docket No. 91-NM-154-AD.
Applicability: Model 767 series airplanes,
as listed in Boeing Alert Service Bulletin 767-
52A0061, Revision 1, dated September 26,

1991, certificated in any category.

Compliance: Required within the next 60
days after the effective date of this AD,
unless previously accomplished.

To ensure proper retention of the girt bar to
the girt bar carrier, accomplish the following:
(a) Adjust the ball plunger for the girt bar

locks in accordance with Boeing Alert
Service Bulletin 767-52A0061, Revision 1,
dated September 28, 1991.

(b} An alternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Seattle Aircraft Certification Office (ACO),
FAA, Transport Airplane Directorate. The

request shall be forwarded through an FAA
Principal Maintenance Inspector, who may
occur or comment and then send it to the
Manager, Seattle ACO.

(c) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate airplanes to a base in order to
comply with the requirements of this AD.

Issued in Renton, Washington, on
December 27, 1991.

James V. Devany,

Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.

[FR Doc. 92-752 Filed 1-10-92; 8:45 am]
BILLING CODE 4910-13-M

14 CFR Part 39
{Docket No. 91-NM-147-AD]

Airworthiness Directives; British
Aerospace Model ATP Series
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Supplemental notice of
proposed rulemaking (NPRM); reopening
of comment period.

SUMMARY: This notice revises an earlier
proposed airworthiness directive (AD),
applicable to certain British Aerospace
Model ATP series airplanes, which
would have superseded an existing AD
to require a one-time inspection of the
landing gear normal selector mechanism
to ensure that certain bolts are installed,
and installation of these bolts, if
necessary; repetitive operational tests of
the hydraulic landing gear change-over
valve mechanism; and modification of
the undercarriage emergency release
mechanism which, when installed,
would terminate the need for the
currently required operational tests.
That proposal was prompted by the
development of a modification which
improves the existing design of the
hydraulic landing gear change-over
valve mechanism. This action revises
the proposed rule by deleting the
requirement to perform a one-time
inspection of the normal selector
mechanism for installation of correct
bolts, and by adding new requirements
for inspection and modification of the
landing gear normal selector
mechanism. The actions specified by
this proposed AD are intended to
prevent a gear-up landing.

OATES: Comments must be received by
February 12, 1992. i

ADDRESSES: Submit comments in
triplicate to the Federal Aviation
Administration, Transport Airplane
Directorate, ANM-103, Attention: Rules
Docket No. 91-NM-147-AD, 1601 Lind
Avenue SW., Renton, Washington

98055-4056. Comments may be inspected
at this location between 9 a.m. and 3
p.m., Monday through Friday, except
Federal holidays.

The service information referenced in
the proposed rule may be obtained from
British Aerospace, PLC, Librarian for
Service Bulletins, P.O. Box 17414, Dulles
International Airport, Washington, DC
20041-0414. This information may be
examined at the FAA, Transport
Airplane Directorate, 1601 Lind Avenue
SW., Renton, Washington.

FOR FURTHER INFORMATION CONTACT:
Mr. William Schroeder, Aerospace
Engineer, Standardization Branch,
ANM-113, FAA, Transport Airplane
Directorate, 1601 Lind Avenue SW.,
Renton, WA 98055-4056; telephone (206)
227-2148; fax (206) 227-1320.

SUPPLEMENTARY INFORMATION:
Comments Invited

Interested persons are invited to
participate in the making of the
proposed rule by submitting such
written data, views, or arguments as
they may desire. Communications shall
identify the Rules Docket number and
be submitted in triplicate to the address
specified above. All communications
received on or before the closing date
for comments, specified above, will be
considered before taking action on the
proposed rule. The proposals contained
in this notice may be changed in light of
the comments received.

Comments are specifically invited on
the overall regulatory, economic,
environmental, and energy aspects of
the proposed rule. All comments
submitted will be available, both before
and after the closing date for comments,
in the Rules Docket for examination by
interested persons. A report
summarizing each FAA-public contact
concerned with the substance of this
proposal will be filed in the Rules
Docket.

Commenters wishing the FAA to
acknowledge receipt of their comments
submitted in response to this notice
must submit a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket Number 91-NM-147-AD."” The
postcard will be date stamped and
returned to the commenter.

Availability of NPRMs

Any person may obtain a copy of this
NPRM by submitting a request to the
FAA, Transport Airplane Directorate,
ANM-103, Attention: Rules Docket No.
91-NM~147-AD, 1601 Lind Avenue SW.,,
Renton, Washington 98055—4056.
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Discussion

A proposal to amend part 39 of the
Federal Aviation Regulations by
superseding AD 90-21-11, Amendment
39-6806 (55 FR 47847, November 16,
1990), which is applicable to British
Aerospace Model ATP series airplanes,
was published as a notice of proposed
rulemaking (NPRM]) in the Federal
Register on August 14, 1991 (56 FR
40281). That NPRM would have required
a one-time inspection of the normal
selector mechanism to ensure that
certain bolts are installed, and
installation of these bolts, if necessary;
repetitive operational tests of the
hydraulic landing gear change-over
valve mechanism; and modification of
the undercarriage emergency release
mechanism which, when installed,
would terminate the need for the
currently required operational tests.
That NPRM was prompted by the
development of modifications which
improve the existing design of the
landing gear normal selector mechanism
and the hydraulic landing gear change-
over valve mechanism. The proposed
actions were intended to prevent a gear-
up landing.

Since the issuance of that NPRM, the
FAA has received reports of additional
difficulties experienced with the landing
gear normal selector mechanism due to
a missing connector and binding in the
selector mechanism. These conditions, if
not corrected, could result in improper
functioning and binding of the landing
gear normal selector system and the
landing gear emergency release
mechanism.

Subsequently, British Aerospace has
issued Service Bulletin ATP 32-30,
Revision 2, dated April 22, 1991, which
describes procedures to perform a one-
time visual inspection of the swivel
assembly in the teleflex cable to ensure
installation of a teleflex cable connector
and, if the connector is not installed,
installation of a connector and
replacement teleflex cable; and
installation of-clevis pins in lieu of bolts.
The United Kingdom Civil Aviation
Authority (CAA) has classified this
service bulletin as mandatory. The FAA
has examined this service information,
and has determined that it is necessary
to include the actions described in the
service bulletin in this proposal.

Paragraph (a) of the original Notice
proposed to require an inspection of the
normal operating linkage to determine if
certain part-numbered bolts were
installed; if any other part-numbered
bolts were found, those bolts were to be
removed and replaced with bolts of the
appropriate part number. The CAA has
recently completed a review of the

undercarriage normal selection
mechanism and, as a result of their
findings, has submitted documentation
supporting the use of clevis pins in lieu
of these bolts. The CAA advises that
clevis pins are installed on the
undercarriage selection mechanism of
another British Aerospace airplane
model that has a mechanism similar to
that of the Model ATP, and no defects
related to the use of these pins have
been reported in 6 million flying hours.
The CAA presented the manufacturer’s
view that the installation of clevis pins
in lieu of bolts provides improved
protection against maintenance errors
(i.e., over-tightening of bolts), and does
not degrade the reliability of the landing
gear normal selector mechanism. After
further review, the FAA concurs with
the findings of the CAA. A requirement
to install clevis pins in lieu of bolts in
the normal selector mechanism has been
added to this proposal.

The economic analysis, below, has
been revised to reflect the current
number of Model ATP series airplanes
on the U.S. Registry, and to include
additional work hours needed to
accomplish further actions proposed by
this proposed rule.

Since these changes expand the scope
of the originally proposed rule, the FAA
has determined that it is necessary to
reopen the comment period to provide
additional time for public comment.

It is estimated that 9 airplanes of U.S.
registry would be affected by this
proposed AD, that it would take
approximately 113 work hours per
airplane to accomplish the proposed
actions, and that the average labor rate
is $55 per work hour. Required parts
would cost approximately $821 per
airplane. Based on these figures, the
total cost impact of the proposed AD on
U.S. operators is estimated to be $63,324.

The regulations proposed herein
would not have substantial direct effects
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
in accordance with Executive Order
12612, it is determined that this proposal
would not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment.

For the reasons discussed above, 1
certify that this proposed regulation (1)
is not a “major rule” under Executive
Order 12291; (2) is not a “significant
rule” under the DOT Regulatory Policies
and Procedures (44 FR 11034, February
26, 1979); and (3) if promulgated, will not
have a significant economic impact,
positive or negative, on a substantial

number of small entities under the
criteria of the Regulatory Flexibility Act.
A copy of the draft regulatory
evaluation prepared for this action is
contained in the Rules Docket. A copy of
it may be obtained by contacting the
Rules Docket at the location provided
under the caption “ADDRESSES."”

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Safety.

The Proposed Amendment

Accordingly, pursuant to the authority
delegated to me by the Administrator,
the Federal Aviation Administration
proposes to amend 14 CFR part 39 of the
Federal Aviation Regulations as follows:

PART 39—[AMENDED]

1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 1354(a). 1421 and 1423;
49 U.S.C. 106(g): and 14 CFR 11.89.

§39.13 [Amended]

2. Section 39.13 is amended by
removing Amendment 39-6806 and by
adding the following new airworthiness
directive:

British Aerospace: Docket 91-NM-147-AD.
Supersedes AD 90-21-11, Amendment
39-6606.

Applicability: Model ATP series airplanes,
serial numbers 2001 through 2037, certificated
in any category.

Compliance: Required as indicated. unless
accomplished previously.

To prevent a gear-up landing, accomplish
the following:

(a) Within 24 hours after November 29,
1990 (the effective date of AD 90-21-11,
Amendment 39-6806), and thereafter at
intervals not to exceed 30 hours time-in-
service, perform an operational test of the
hydraulic landing gear change-over valve
mechanism, in accordance with British
Aerospace Alert Service Bulletin A~ATP-32-
26, Revision 1, dated September 25, 1990. Any
binding or stiffness must be corrected prior to
further flight, in accordance with instructions
in the manufacturer’s maintenance manual.

(b) Within 60 days after the effective date
of this AD, modify the undercarriage
emergency release mechanism and perform
the associated functional test on the up lock
release mechanism, in accordance with the
accomplishment instructions in British
Aerospace Service Bulletin ATP-32-29,
Revision 1, dated June 6, 1991.

(c) Modification of the undercarriage
emergency release mechanism, in accordance
with British Aerospace Service Bulletin ATP-
32-29, Revision 1, dated June 6, 1991,
constitutes terminating action for the
repetitive operational tests required by
paragraph (a) of this AD. ]

(d) within 60 days after the effective date
of this AD, accomplish the following in
accordance with British Aerospace Service
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Bulletin ATP-32-30, Revision 2, dated April
22,1991

(1) Perform a one-time visual inspection of
the swivel assembly in the landing gear
normal selector mechanism teleflex cable to
ensure that the correct connector is fitted. If
the correct connector is not fitted, prior to
further flight, install a connector and
replacement teleflex cable.

{2) Install clevis pins, at specified locations,
in lieu of boits in the normal selector
mechanism.

{3) Perform functional tests of the landing
gear normal seiector mechanism.

(e) An aiternative method of compliance or
adjustment of the compliance time, which
provides an acceptable level of safety, may
be used when approved by the Manager,
Standardization Branch, ANM-113, FAA,
Transport Airpiane Directorate. The request
shall be forwarded through an FAA Principal
Maintenance Inspector, who may concur or
comment and then send it to the Manager,
Standardization Branch.

(f) Special flight permits may be issued in
accordance with FAR 21.197 and 21.199 to
operate the airplane to a location where the
requiremernts of this AD can be
accomplished.

Issued in Renton, Washinglon, on
December 27, 1991,
James V. Devany,
Acting Manager, Transport Airplane
Directorate, Aircraft Certification Service.
[FR Doc. 92-751 Filed 1-10-92; 8:45 am}
BILLING CODE 4910-13-M

DEPARTMENT OF THE TREASURY
Internal Revenue Service

26 CFR Part 1

(FI-42-90]

RIN 1545-A069

Bad Debt Reserves of Thrift
Institutions

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: This document contains
proposed income tax regulations for
thrift institutions that become ineligible
to use the reserve method of accounting
for bad debis allowed by section 593 of
the Internal Revenue Code. The
proposed regulations provide guidance
on changing from and returning to this
method of accounting. This guidance is
needed because thrifts are becoming
ineligible, in increasing numbers, to
maintain bad debt reserves under Code
section 593. The proposed regulations
are intended to facilitate changes from
and returns to the reserve method of
Code section 593.

DATES: Written comments must be
received by April 13, 1992. Requests to

speak at the public hearing that is
scheduled for June 5, 1992, with outlines
of oral comments, must be received by
May 18, 1992. See the notice of public
hearing published elsewhere in this
issue of the Federal Register.
ADDRESSES: Send comments, requests to
speak at the public hearing, and outlines
of oral comments to: Internal Revenue
Service, P.O. Box 7604, Ben Franklin
Station, Attn: CC:CORP'T'R (FI-42-90),
room 5228, Washington, DC 20044. In the
alternative, comments and requests
(with outlines) may be hand delivered
to: Internal Revenue Service, 1111
Constitution Ave., NW., CC:CORP'T:R
(FI-42-90), room 5228, Washington, DC
20224.

FOR FURTHER INFORMATION CONTACT:
Bernita L. Thigpen, telephone 202-566—
3297 (not a toll-free number).
SUPPLEMENTARY INFORMATION:

Paperwork Reduction Act

The collections of information
contained in this notice of proposed
rulemaking have been submitted to the
Office of Management and Budget for
review in accordance with the
Paperwork Reduction Act of 1980 (44
U.S.C. 3504(h}). Comments on the
collections of information should be sent
to the Office of Management and
Budget, Attn: Desk Officer for the
Department of the Treasury, Office of
Information and Regulatory Affairs,
Washington, DC 20503, with copies to
the Internal Revenue Service, Attn: IRS
Reports Clearance Officer T:FP,
Washington, DC 20224.

The collections of information in these
regulations are in §§ 1.593-12(c)(2),
1.593-13(b) and 1.593-14(b)(1). This
information is required by the Internal
Revenue Service in connection with
changes in accounting method. This
information will be used to monitor and
approve changes in accounting method
that occur under these regulations. The
likely respondents are thrift institutions
that become ineligible to use the reserve
method of Code section 593.

The time burden estimate for the
collections of information in these
regulations is reflected in the burden of
Form 3115 (Application for Change in
Accounting Method).

Background

The proposed regulations contained in
this document provide guidance for
thrift institutions that become ineligible
to use the reserve method of accounting
for bad debts allowed by Code section
593. The regulations set forth rules on
changing from and returning to this
method of accounting, and the
regulations provide procedures for

complying with these rules. These
regulations are issued under the
authority of code sections 446 and 481.

Need for the Regulations

Increasingly, thrift institutions are
becoming ineligible to maintain bad
debt reserves under section 593. Often a
voluntary change from a thrift charter to
a commercial bank charter is the cause
of the ineligibility, because institutions
chartered as commercial banks are not
eligible to use the reserve method of
section 593.

Ineligibility has also increased
because of legislative changes. The Tax
Reform Act of 1986 (the 1986 Act), Public
Law No. 99-514, enacted section
953(a)(2), which requires all thrifts to
meet the 60-percent asset test of section
7701(a)(19}(C} in order to maintain
reserves under section 593. In addition,
the 1986 Act amended section 593(b)(2)
to reduce from 40 to 8 percent the
percentage of taxable income allowable
as an addition to a reserve under section
593, thereby making the reserve method
of section 593 less attractive.

For these and other reasons, thrifts
are increasingly unwilling or unable to
remain eligible to use the reserve
method of section 593. These regulations
are proposed in order to provide
guidance on the consequences of
becoming ineligible.

Methods of Accounting for Bad Debts

The Code requires most taxpayers to
use the specific charge-off method of
accounting for bad debts. Under this
‘method, deductions are allowed for bad
debts at the time the debts actually
become worthlesss. In contrast, under a
reserve method, deductions are allowed
currently for debts that may become
worthiess in the future.

Both sections 593 and 585(b} of the
Code provide reserve methods of
accounting for bad debts. The reserve
methods of sections 593 and 595(b) differ
with respect to the rules they provide,
including the rules for computing
deductible additions to a reserve. The
reserve method of section 593 provides
more liberal rules for computing these
additions.

The reserve methods of sections 593
and 585(b) also differ with respect to the
institutions to which they apply. The
reserve method of section 593 is
available only to thrift institutions that
meet the requirements of sections
593(a})(1) and 593(a){2). The reserve
method of section 585(b) is available
only to banks that are not “large’” within
the meaning of section 585(c}(2) (..,
banks with assets of $500 million or
less). Large banks must use the specific
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charge-off method of accounting for bad
debts. Thrifts that are not eligible to use
the reserve method of section 593 are
eligible to use the reserve method of
section 585(b) if they satisfy the
eligibility requirements otherwise
applicable to banks, such as owning
assets of $500 million or less.

Thus, a thrift with assets of over $500
million (a “large thrift") that becomes
ineligible to use the reserve method of
section 593 must change to the specific
charge-off method because it is
ineligible for the reserve method of
section 585(b). A thrift with assets of
$500 million or less (a “small thrift”) that
becomes ineligible to use the reserve
method of section 593 must change to
either the reserve method of section
585(b) or the specific charge-off method.

Sections 446 and 481

Code section 446 and the regulations
thereunder provide general rules
concerning methods of accounting.
Section 1.446-1(e)(2)(ii){a) of the Income
Tax Regulations states that a change in
the treatment of any material item used
in the taxpayer's overall plan of
accounting is a change in accounting
method. A change from, or return to, the
reserve method of section 593 is a
change in accounting method under
section 446. See Rev. Rul. 85-171, 1985-2
C.B. 148.

Code section 446(e) provides that the
Commissioner’s consent must be
obtained to change an accounting
method. This requirement applies even
when the taxpayer is using an
impermissible method of accounting.
Thus, the Commissioner's consent is
needed for a change from, or return to,
the reserve method of section 593,

Code section 481(a) provides that
upon a change in accounting method,
adjustments must be made as necessary
to prevent amounts from being
duplicated or omitted in computing
taxable income. An institution's
treatment of bad debts affects the timing
of its computation of taxable income,
and a change from or return to the
reserve method of section 593 is a
change in accounting method that
requires an adjustment under section
481(a). See Rev. Rul. 85~171.

The Service has broad discretion to
determine the proper manner of
effecting a change in accounting method.
Section 1.446-1(e)(3)(ii) of the
regulations authorizes the Commissioner
to prescribe administrative procedures
setting forth limitations, terms, and
conditions deemed necessary for a
taxpayer to obtain consent to a change
in accounting method, including
limitations, terms, and conditions for

determining and including an
adjustment under section 481(a).

Sections 585(c)(3) and 585(c)(4)

Section 585(c), enacted by the 1986
Act, makes large banks ineligible for the
reserve method of section 585(b): In
effect, section 585(c) requires all large
banks that maintain reserves under
section 585 to change to the specific
charge-off method. Sections 585(c})(3)
and 585(c)(4) provide special rules for
large banks to follow in making this
change, including rules that affect the
section 481(a) adjustment. Section
585(c)(3) provides a recapture procedure
with a special period over which to take
the section 481(a) adjustment into
account, and section 585{c){4) provides a
cut-off procedure that replaces the
section 481(a) adjustment. For
institutions to which they apply, these
special rules modify the generally
applicable rules promulgated under
sections 446 and 481.

The Service historically has
administered changes from the reserve
method of section 593 by applying the
terms and conditions ordinarily imposed
under section 481(a). See Rev. Rule. 85—
71. In the General Explanation of the
Tax Reform Act of 1986 (Blue Book) at
page 556, the staff of the Joint
Committee on Taxation indicates that
large thrifts that become ineligible to use
the reserve method of section 593 may
use the special procedures provided in
sections 585 (c)(3) and (c)(4) for large
banks required to change to the specific
charge-off method. However, no such
suggestion is contained in the House,
Senate or Conference Committee Report
on the 1986 Act. The statutory language
itself does not clearly provide that
former thrifts may use the special rules
of sections 585 (c)(3) and (c)(4). Rather,
the language of section 585(c) evinces a
Congressional intent that these rules
apply only to financial institutions that
have maintained reserves under section
585(b).

Under the statute, a financial
institution is eligible to use the special
rules of sections 585 (c)(3) and (c)(4)
only if it has assets that exceed $500
million. Thus, when a thrift with assets
of $500 million or less becomes ineligible
to use the reserve method of section 593,
it must recapture some or all of its
reserve under the generally applicable
rules of section 481(a). Applying the
special rules without limitation to large
former thrifts would create inequity
between large and small former thrifts
that change from the reserve method of
section 593 for the same reason. In the
absence of express language in the
statute or the committee reports, it does

not seem reasonable to infer that
Congress intended this inequity.

There are also longstanding
differences between the tax treatment of
bad debt reserves of thrifts and banks
that make it unlikely Congress intended
the special rules of sections 585 (c)(3)
and (c)(4) to apply to thrifts. Since 1952,
when thrifts first became subject to
federal income tax, the Code has
provided special rules for the reserves of
thrifts that did not apply to reserves
maintained by banks. Applying sections
585 (c)(3) and (c)(4) to changes from the
reserve method of section 593 would be
inconsistent with the differences in
composition and treatment of thrift and
bank reserves. For example, application
of section 585(c}(4) could permit
circumvention of the recapture
requirement of section 593(e).

For the foregoing reasons, the Service
has determined that, notwithstanding
the statement in the Blue Book, the
special rules of sections 585 {c)(3) and
(c)(4) apply only to institutions that have
maintained reserves under section
585(b) before being required to change
to the specific charge-off method.
Accordingly, the proposed regulations
do not apply sections 585 (c)(3) and
(c)(4) to changes from the reserve
method of section 593.

Instead, consistent with its historical
practice, the Service will administer
‘changes from the reserve method of
section 593 by making adjustments
pursuant to its general regulatory
authority under section 481(c). Pursuant
to this authority, the proposed
regulations permit a large thrift that
becomes ineligible to use the reserve
method of section 593 to elect to apply
section 585 (c)(3) or (c)(4) to the portion
of its reserve that is comparable to that
of a bank (i.e., the portion equivalent to
a reserve maintained under section
585(b)).

In effect, this approach treats a large
thrift like a large bank to the extent that
its reserve is comparable to that of a
bank. This approach is consistent with
the Congressional intent underlying
sections 585 (c)(3) and (c)(4), and it
provides equity between large thrifts
and large banks. This approach does not
create inequity between large thrifts and
small thrifts, because a small thrift that
becomes ineligible to use the reserve
method of section 5§93 may maintain a
reserve under section 585(b). Moreover,
this approach does not allow
circumvention of the recapture
requirement of section 593(e), because
the recapture requirement generally
does not apply to the portion of a thrift's
reserve that is equivalent to a reserve
maintained under section 585(b).
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Because sections 585 (c){3) and (c}(4)
apply to a large bank's reserve
maintained under section 585(b}, it is
appropriate to apply these sections to
the comparable portion of a large thrift's
reserve,

Explanation of Provisions

The regulations contained in this
document propose to add new §§ 1.593-
12 through 1.593-14. Proposed § 1.593-12
provides basic rules for thrift
institutions that become ineligible to use
the reserve method of section 593 and
provides effective dates and transitional
rules. Proposed § 1.593-13 provides an
automatic procedure for changing from
the reserve method of section 593.
Proposed § 1.593-14 provides guidance
for institutions that regain their
eligibility to use this method.

Section 1.593-12: Thrifts Ineligible for
Section 593 Reserve

The proposed regulations apply
generally to thrift institutions that
become ineligible to use the reserve
method of section 593 {“former thrifts"”).
Proposed § 1.593-12(a}(1) states the
basic requirement that a former thrift
must change from the reserve method of
section 593.

The reserve method of section 585(b}
is available to former thrifts, but is not
available to former thrifts that are
“large” within the meaning of section
585(c)(2). Therefore, proposed § 1.593-
12(a)(1) provides that whether a former
thrift must change to the specific charge-
off method of accounting for bad debts,
or has the option of changing to the
reserve method of section 585(b),
depends on whether the institution is
large. Proposed § 1.593-12(b)(3) defines
the term “large institution™ for this
purpose.

Proposed § 1.593-12(a}(2) provides
that the principles of § 1.593-13 apply to
method changes that are required by
section 381(c)(4), which is generally
triggered by corporate mergers and
other similar tax-free reorganizations.
Rules may be prescribed for applying
these principles to changes required by
section 381(c)(4). Under these rules, any
tax consequences of the change
generally will be taken into account
ratably over 6 taxable years (rather than
in one taxable year, as generally
required under section 381(c}(4)).

The regulations are proposed to be
effective generally only for taxable
years ending after the date that is 30
days after the regulations are finalized
(§ 1.593-12(c)(1)}). Thus, the regulations
will apply to institutions that become
ineligible to use the reserve method of
section 593 in any taxable year ending

after the date that is 30 days after the
regulations are finalized.

Existing law governs changes from
(and to) the reserve method of section
593 for taxable years before the
regulations apply. As discussed above,
under existing law such a change is a
change in accounting method under
section 448, requiring the
Commissioner's consent and a section
481(a) adjustment. Under existing law, a
large former thrift may not use the
reserve method of section 585(b) for
taxable years beginning after 1986, and
sections 585 (c}(3) and (c)(4) do not
apply to its change from the reserve
method of section 593.

The proposed regulations allow
certain former thrifts an opportunity to
request the Commissioner's consent to
apply the regulations for the first
taxable year beginning after 1986 in
which the thrift becomes ineligible to
use the reserve method of section 593
and for all succeeding taxable years
(“retroactive application”). Retroactive
application would permit institutions to
use the provisions of the regulations
applying sections 585 (c)(3) and (c}(4] to
the portion of a large former thrift’s
reserve that is comparable to that of a
bank (proposed § 1.593-13(c) (3) and
{4)); the safe harbor method for restating
a reserve on a return to the reserve
method of section 593 (proposed § 1.593~
14(d}(2)(i){C)); and the one-year
“footfault” election (proposed § 1.593-
14(d)(2)(i1)).

Prior to finalization of the regulations,
the Service intends to issue an
administrative pronouncement setting
forth procedures for requesting consent
to retroactive application and
requirements for obtaining this consent.
It is expected that the request for
consent will be made by filing Form 3115
{Application for Change in Accounting
Method) in the manner provided in
proposed § 1.593-12(c}(2)(ii). It is also
expected that this form will be required
to be filed no later than 6 months after
the regulations are finalized.

However, if the Service contacts a
former thrift for an examination of any
federal income tax return (or has so
contacted a former thrift and the
examination has not been concluded),
and the former thrift has not yet
properly filed a Form 3115 to request the
Commissioner’s consent to change from
the reserve method of section 593, the
former thrift will not be eligible to
request consent to retroactive
application. In such a case, the change
in accounting method will be imposed in
accordance with the procedures that
apply to a change in a Category A
method of accounting pursuant to an
examination of a taxpayer's return.

These procedures generally require the
full amount of a section 481(a)
adjustment resulting from the change to
be taken into account in the taxable
year of the change.

Notwithstanding the preceding
paragraph and proposed § 1.593~
13(a)(2), special rules apply to certain
former thrifts that have not been
contacted for examination or, if they
have been contacted for examination,
no issue relating to the former thrift's
treatment of its required change fram
the reserve method of section §93 in its
first ineligibility year beginning after
1986 has yet been raised. Such former
thrifts may file Form 3115 by April 13,
1992, in order to request either (1)
consent to retroactive application, or (2)
consent to change their method of
accounting for bad debts in the current
taxable year in accordance with § 1.446-
1(e)(3) (including any applicable
administrative procedure prescribed
thereunder).

The applicable requirements for
obtaining the Commissioner's consent to
retroactive application will depend on
whether the statute of limitations for a
former thrift's first ineligibility year
beginning after 1986 remains open when
the regulations are finalized. If the
statute remains open, the former thrift
will be required to file amended returns
as provided in proposed § 1.593~
12(c){2)(iii). It is expected that if the
statute does not remain open, to obtain
consent the former thrift will be required
to reach agreement with the
Commissioner regarding the terms,
conditions, and adjustments relating to
an accounting method change that is
implemented under the retroactive
application.

Section 1.593-13: Changes From Reserve
Method of Section 593

Proposed § 1.593-13(a)(1) provides
that a change from the reserve method
of section 593 is a change in accounting
method under section 446, and an
adjustment under section 481(a) is
required. Proposed § 1.593-13 provides
an automatic pracedure for former
thrifts to follow in changing from the
reserve method of section 593. If a
former thrift complies with this
procedure, its change will be treated as
made with the consent of the
Commissioner. Even if a former thrift is
under audit, in appeals, or in court, the
automatic procedure ordinarily is
available if its use does not affect, and
is not affected by, resolution of the
audit, appeal, or court proceeding
(proposed § 1.593-13(a)(2)).

Proposed § 1.593-13(c) provides rules
for changing from the reserve method of
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section 593 to the specific charge-off
method of accounting for bad debts.
Paragraph (2) of this section provides
the standard method for determining
and including the section 481(a)
adjustment attributable to a former
thrift's bad debt reserve. Under this
method, a former thrift must restate its
reserve to zero as of the first day of the
year of change. The amount of the
former thrift's section 481(a) adjustment
is the amount of its reserve immediately
before the restatement, and this amount
must generally be included in the former
thrift's income ratably over 6 taxable
years.

Paragraph (3) of proposed § 1.593~
13(c) provides an alternative
“recapture” method for determining and
including the section 481(a) adjustment.
This method may be elected only by a
large former thrift. Under this method,
as under the standard method, a former
thrift must first restate its reserve to
zero as of the first day of the year of
change, and the amount of its section
481(a) adjustment is the amount of its
reserve immediately before the
restatement. Under the recapture
method, this adjustment is divided into
two parts. The “section 585 portion" of
the adjustment is generally the amount
the reserve would have been on the first
day of the year of change if the former
thrift had, since its formation,
maintained a reserve under the
provisions of section 585 that are in
effect on that first day. The proposed
regulations explain how to determine
this amount. (This amount is also
referred to as the “section 585 level” of
the reserve.) The remainder, if any, of
the former thrift’s section 481(a)
adjustment is the “section 593 portion"
of the adjustment. Pursuant to proposed
§ 1.593-13(c)(3), the recapture method
provided under section 585(c}(3) and
§ 1.585-6 applies to the section 585
portion of the adjustment. The section
593 portion of the adjustment must
generally be included in the former
thrift's income ratably over 6 taxable
years.

Paragraph {4) of proposed § 1.593-
13{c), which is another alternative that
may be elected only by large former
thrifts, provides a partial cut-off method
for making the change in accounting
method. Under this method, a former
thrift must restate its reserve to the
section 585 level as of the first day of
the year of change. Pursuant to proposed
§ 1.593-13(c)(4), the cut-off method
provided under section 585(c)(4) and
§ 1.585-7 applies to the former thrift's
restated reserve. The amount of the
former thrift’'s section 481(a) adjustment
is the amount by which the reserve

balance, immediately before the
restatement, exceeds the amount to
which the reserve is restated. The
amount of this adjustment must
generally be included in the former
thrift's income ratably over 8 taxable
years,

Proposed § 1.593-13(d) provides rules
for changing from the reserve method of
section 593 to the reserve method of
section 585(b). These rules apply only to
former thrifts that are not large, because
large former thrifts are ineligible to use
the reserve method of section 585(b).
The rules for determining the former
thrift's restated reserve are essentially
the same as those under proposed
§ 1.593-13(c)(4). However, the former
thrift’s restated reserve will be
maintained under the reserve method of
section 585(b), rather than discontinued
under a cut-off procedure. Proposed
§ 1.593-13(d){4) explains how to
determine a former thrift's base year
amount after it changes to the reserve
method of section 585(b).

Proposed § 1.593-13(e) permits a
former thrift to elect to net section 481(a)
adjustments on a change from the
reserve method of section 598. If this
election is made, a former thrift must net
a positive (or negative) section 481(a)
adjustment against any remaining
negative (or positive) section 481(a)
adjustment resulting from a prior change
in the former thrift's method of
accounting for bad debts.

Section 1.593-14: Requalification for
Section 593

Proposed § 1.593-14 provides
guidance for former thrifts that regain
their eligibility to use the reserve
method of section 593 (“requalified
thrifts"”). A requalified thrift may use the
specific charge-off method of accounting
for bad debts or the reserve method of
section 593. To change to either of these
methods, a requalified thrift must follow
the rules of proposed § 1.593-14.

Proposed § 1.593-14(b) requires a
requalified thrift to obtain the
Commissioner's consent to the change.
This section also explains how a
requalified thrift requests consent, and
when the requalified thrift may assume
that consent has been granted.

Proposed § 1.593-14(c) provides rules
for a requalified thrift changing from the
reserve method of section 585 to the
specific charge-off method. These rules
are essentially the same as those of
proposed § 1.593-13(c)(2), which
provides the standard method for
determining and including a section
481(a) adjustment for a former thrift
changing from the reserve method of
section 593 to the specific charge-off
method.

Proposed § 1.593-14(d) provides rules
for a requalified thrift that returns to the
reserve method of section 583. Under
these rules, the requalified thrift must
establish or restate its bad debt reserve
to the “section 593 level” as of the first
day of the year change. This level
generally represents the amount that the
reserve would have been on that first
day if the requalified thrift had, since its
formation, maintained a reserve under
the provisions of section 593 that are in
effect on that first day. Pursuant to
proposed § 1.593-14(d)(2}(i), this amount
may be determined under an experience
method, a percentage of taxable income
method, or a safe harbotr method. The
safe harbor method takes into account
such factors as the creation of a thrift’s
supplemental reserve in 1962.

Proposed § 1.593-14(d)(2)(ii) provides
an election for requalified thrifts that
obtain the Commissioner’s consent to
return to the reserve method of section
593 in the year following the year in
which they changed from this method.
This election allows the requalified
thrift to restate its reserve (and make
the necessary correlative adjustments)
as if it had not been required to change,
and had not changed, from the reserve
method of section 593 in the preceding
year.

Proposed § 1.593-14(d)(3) provides
rules for determining a section 481(a)
adjustment for a requalified thrift that
returns to the reserve method of section
593 and that is not eligible for, or does
not make the election under, § 1.593~
14(d)(2)(ii). The amount of this
adjustment generally is the amount by
which the requalified thrift's new
reserve balance exceeds its reserve
balance, if any, as of the close of the
year preceding the year of change. The
amount of this section 481(a) adjustment
must generally be deducted ratably over
6 taxable years.

Proposed § 1.593-14(d}(4) provides an
election to net the section 481(a)
adjustment resulting from a return to the
reserve method of section 593 with any
outstanding section 481(a) adjustment
resulting from a prior change in the
institution's method of accounting for
bad debts. Proposed § 1.593-14(d}(4)
also explains how to net section 481{a})
adjustments and take a net section
481(a) adjustment into-account.

Revenue Procedure 85-8, 1985-1 C.B.
495, provides a procedure for changing
from the specific charge-off method of
accounting for bad debts to a reserve
method. When finalized, the proposed
regulations will supersede Rev. Proc. 85—
8 for requalified thrifts returning to the
reserve method of section 5983 and for
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former thrifts changing to the reserve
method of section 585.

Special Analyses

It has been determined that these
proposed rules are not major rules as
defined in Executive Order 12291.
Therefore, a Regulatory Impact Analysis
is not required. It has also been
determined that section 553(b) of the
Administrative Procedure Act (5 U.S.C.
chapter 5) and the Regulatory Flexibility
Act (5 U.S.C. chapter 6) do not apply to
these regulations and, therefore, an
initial Regulatory Flexibility Analysis is
not required. Pursuant to section 7805(f)
of the Internal Revenue Code, these
regulations will be submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment on
their impact on small business.

Comments and Public Hearing

Before these proposed regulations are
adopted, consideration will be given to
any written comments that are timely
submitted {preferably a signed original
and eight copies) to the Internal
Revenue Service. All comments will be
available for putlic inspection and
copying in their entirety. A public
hearing on these proposed regulations
will be held on June 5, 1992. See the
notice of public kearing published
elsewhere in this issue of the Federal
Register.

List of Subjects in 26 CFR 1.581- Through
1.601-1

Banks, Income taxes.

Proposed Amendments to the
Regulations

Accordingly, title 26, chapter 1, part 1
of the Code of Federal Regulations is
propcsed to be amended as follows:

PART 1—INCOME TAX; TAXABLE
YEARS BEGINNING AFTER
DECEMBER 31, 1853

Paragraph 1. The authority citation for
part 1 is amended by adding the
following citation:

Authority: Sec. 7805, 68A Stat. 817; 26 U.S.C.

7805 * * * §§ 1.593-12 through 1.593-14 also
issued under 26 U.S.C. 446 and 481.

Par. 2. New §§1.593-12, 1.593-13 and
1.593-14 are added to read as follows:

§ 1.593-12 Thrift institutions that become
ineligible to use the reserve method of
section 593.

(a) Requirement of change—(1) In
general. Except as otherwise provided in
paragraph (a)(2) of this section, this
section applies to any former thrift
institution (as defined in paragraph
(b)(1} of this section) that maintains a
reserve for bad debts under section 593

at the time it becomes a former thrift
institution. A former thrift institution to
which this section applies must change,
in any ineligibility year (as defined in
paragraph (b}{2) of this section), from
the reserve method of accounting for
bad debts allowed by section 593. If the
institution is a large institution (as
defined in paragraph (b)(3) of this
section), it must change to the specific
charge-off method of accounting for bad
debts in accordance with § 1.593-13. If
the institution is not a large institution, it
must change either to the specific
charge-off method or to the reserve
method allowed by section 585, in
accordance with § 1.593-13. Section
1.593-14 provides rules for former thrift
institutions that regain their eligibility to
use the reserve method of section 583;
these rules include procedures for
returnirg to the reserve method of
section 593 and for changing from the
reserve method of section 585 to the
specific charge-off method.

(2) Certain section 381(a)
transactions. This paragraph (a){2)
applies if a former thrift institution
becomes ineligible to maintain a reserve
under section 593 in a transaction to
which section 381(a) applies, and
section 381{c}{4) and § 1.381(4)-1 require
the institution to change from the
reserve method of section 593 because
parties to the section 381(a) transaction
use different methods of accounting for
bad debts. If this paragraph {a){2)
applies, section 381(cj{4) and
§ 1.381(c}{4}-1 determine the method of
accounting for bad debts to which the
institution must change. However, the
principles of § 1.593-13 determine the
manner of effecting the change. The
Secretary may prescribe rules for
applying the principles of § 1.593-13 in
these section 381(a) transactions.

{3) Noncompliance with requirement
of change. If a former thrift institution
fails to comply with this section and
§ 1.593-13 for an ineligibility year, the
institution will be considered to have an
impermissible method of accounting for
bad debts in the ineligibility year and
subsequent years. Such an institution
must comply with the requirement of
§ 1.4456-1(e)(3) {including any applicable
administrative procedure prescribed
thereunder) to obtain the
Commissioner's consent to change to a
permissible method of accounting for
bad debts. The procedure for change
provided by § 1.593-13 is available only
for an ineligibility year.

(4) Automatic procedure for change
limited to former thrift institutions. An
institution that is eligible to maintain a
reserve for bad debts under section 593
for a taxable year is not a former thrift
institution within the meaning of

paragraph (b)(1) of this section for that
taxable year. Therefore, such an
institution may not, for that taxable
year, use the procedure for change
provided by § 1.593-13. However, such
an institution may request the
Commissioner's consent to change in
that taxable year to the specific charge-
off method of accounting for bad debts,
in accordance with § 1.446-1(e)(3)
(including any applicable administrative
procedure prescribed thereunder).

(5) Changes by former thrift
institutions not required by this section.
If a former thrift institution that
maintains a reserve under section 585
becomes a large institution (as defined
in paragraph (b)(3) of this section), the
institution must change to the specific
charge-off method of accounting for bad
debts as required by section 585{c) and
the regulations thereunder. A former
thrift institution that is not a large
institution may request the
Commissioner’s consent to change from
the reserve method of section 585 to the
specific charge-off method, or from the
specific charge-off method to the reserve
method of section 585, in accordance
with § 1.446-1(e)(3) (including any
applicable administrative procedure
prescribed thereunder).

(b) Definitions. The following
defiritions apply for purposes of this
section and §§ 1.593-13 and 1.593-14:

(1) Former thrift institution. An
organization is a former thrift institution
for any taxable year in which the
organization is ineligible for any reason
to maintain a reserve for bad debts
under section 593, if for any preceding
taxable year it was eligible to maintain
a reserve under section 593. (For this
purpaose, an organization is considered
eligible to maintain a reserve under
section 593 for a taxable year if the
organization satisfies the requirements
of sections 593(a)(1) and 593(a)(2) for
that taxable year.) In addition, any
organization that establishes a reserve
under section 593 pursuant to a transfer
described in section 351 or section 381
and, in the same taxable year, becomes
ineligible to maintain the reserve, is a
former thrift institution for that taxable
year and for any succeeding taxable
year in which the organization is
ineligible to maintain a reserve under
section 593.

(2) Ineligibility year. An ineligibility
year is any taxable year in which an
ingtitution is ineligible to maintain a
reserve for bad debts under section 593
after being eligible to maintain, and
maintaining, a reserve under section 593
for the immediately preceding taxable
year. For an institution described in the
last sentence of paragraph (b)(1) of this
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section, the taxable year of the transfer
referred to in that sentence also is an
ineligibility year.

(3) Large institution. An institution is
a large institution if, for the taxable year
{or for any preceding taxable year in
which this section applies to the
institution), the institution is both—

(i) A former thrift institution (as
defined in paragraph (b)(1) of this
section), and

(ii} An institution described in
paragraph (i} or (ii) of § 1.585-5(b})(1).

{c) Effective date—(1) In general. This
section and § § 1.593-13 and 1.593-14
are effective for taxable years ending
after (Insert date that is 30 days after
this document is published as a final
regulation in the Federal Register).

(2) Retroactive application of
regulations with consent of
Cominissioner—(i) In general. An
institution generally may request the
Commissioner’s consent to apply this
section and § § 1.593-13 and 1.593-14 for
its first ineligibility year that begins
after December 31, 1986, and for all
succeeding taxable years. However, an
institution may not request this consent
if, as of January 13, 1992, the Internal
Revenue Service has raised on audit an
issue relating to the institution’s
treatment of its required change from
the reserve method of section 593 in itg
first ineligibility year that begins after
December 31, 1986. An administrative
procedure will be prescribed to set forth
rules on requesting and obtaining the
Commissioner’s consent under this
paragraph (c)(2) (including, in certain
circumstances, the non-applicability of
§ 1.593-13(a)(2)).

(ii) Manner of making request. An
institution must make any request under
this paragraph (c}(2) by filing a
completed Form 3115 (Application for
Change in Accounting Method) for the
change from the reserve method of
section 593 required in its first
ineligibility year beginning after
December 31, 19886. See § 1.446-1(e)(3)(i)
and any applicable administrative
procedure prescribed thereunder. The
form must state that the institution is
requesting retroactive application of
§ § 1.593-12, 1.593-13 and 1.593-14 under
§ 1.593-12(c)(2). The form must be filed
with the Commissioner of Internal
Revenue (CC:IT&A:9), 1111 Constitution
Avenue, NW,, Washington, DC 20224.

(iii)) Amended returns. If an
institution’s original federal income tax
return for the ineligibility year or any
other year for which retroactive
application is requested is filed before
the request is made, the institution can
obtain the Commissioner’s conssnt only
if it agrees to file amended federal
income tax returns for all such taxable

years (for which the statute of
limitations under section 6501 has not
expired) no later than (Insert date that
is 6 months after this document is
published as a final regulation in the
Federal Register). Any such amended
federal income tax return will be treated
as the institution’s original return for
purposes of § § 1.593-13 and 1.593-14.
The Commissioner may condition its
consent on the institution’'s agreement to
extend the statute of limitations for
taxable years affected by the retroactive
application.

(d) Examples. For purposes of the
examples in this section, the thrift
institution is a calendar year taxpayer
and is not a member of a parent-
subsidiary controlled group. The
following examples illustrate the
principles of this section:

Example 1. Thrift institution T is eligible to
maintain, and does maintain, a reserve for
bad debts under section 593 for all of its
taxable years before 1992. T's average total
assets for 1992 (determined under § 1.585-
5(c)) do not exceed $500 million. During 1992,
T changes its charter to a commercial bank
charter in a transaction to which section
381(a) applies. This charter change causes T
to become ineligible to maintain a reserve
under section 593. Therefore, in 1992 T
becomes a former thrift institution within the
meaning of § 1.593-12(b)(1). For T, 1992 is an
ineligibility year within the meaning of
§ 1.593-12(b)(2). The section 381(a)
transaction is a transfer in connection with a
reorganization described in section
368{a}(1)}(F), and the parties to the transaction
do not use different methods of accounting
for bad debts on the date of the transaction;
accordingly, T is not required to change its
method of accounting for bad debts pursuant
to section 381(c){4) and § 1.381(c){4)-1.
Therefore, § 1.593-12(a}(2) does not apply.
Because T's average total assets for 1992 do
not exceed $500 million, T is not an
institution described in § 1.585-5(b}(1)(i). Nor
is T a large institution within the meaning of
§ 1.593-12(b)(3). Pursuant to § 1.583-12, in
1992 T must change either to the specific
charge-off method of accounting for bad
debts or to the reserve method of section 585,
in accordance with § 1.593-13.

Example 2. Thrift institution T is eligible to
maintain, and does maintain, a reserve for
bad debts under section 593 for all of its
taxable years before 1992. T's average total
assets for 1992 (determined under § 1.585-5(c)
are $550 million. In 1992 T does not meet the
60-percent asset test of section 7701(a)(19)(C)
and thus is ineligible to maintain a bad debt
reserve under section 593. As a result, in 1992
T is a former thrift institution within the
meaning of § 1.583~12(b)(1), and 1992 is an
ineligibility year. Because T's average total
assets for 1992 exceeds $500 million, T is an
instittion described in § 1.585-5(b}(1)(i). T is
also a large institution within the meaning of
§ 1.593-12(b)(3). Pursuant to § 1.593-12, in
1992 T must change to the specific charge-off
method of accounting for bad debts in
accordance with § 1.593-13,

Example 3. The facts are the same as in
Example 2. In 1884, T satisfies the 60-percent
asset test of section 7701{a)(18)(C) and
becomes eligible to return, and returns, to the
reserve method of section 593 in accordance
with § 1.593-14. In 1995, T once again does
not meet the 60-percent assets test of section
7701(a)(19)(C). Therefore, 1995 is also an
ineligibility year. T's average total assets for
1995 are $480 million. Although T's average
total assets in 1995 do not exceed $500
million, T is a large institution because its
average total assets exceeded $500 million in
1992, a year in which T was a former thrift
institution. As a result, in 1895 T must change
to the specific charge-off method of
accounting for bad debts in accordance with
§ 1.593-13.

§ 1.593-13 Changes by former thrift
institutions from the reserve method of
section 593.

(a) Procedure for change—(1) In
general. This section sets forth the
procedure that a former thrift institution
must follow in changing, in an
ineligibility year, from the reserve
method of section 593. Such a change is
a change in accounting method under
section 446, and an adjustment is
required pursuant to section 481(a).
Except in the case of a request for
retroactive application under § 1.593-
12(c)(2), if a former thrift institution
complies with this section in changing
from the reserve method of section 593,
the change will be treated as made with
the consent of the Commissioner.
Paragraph (b) of this section contains
rules for filing the required application
for a change in accounting method;
paragraph (c) of this section contains
rules for changing to the specific charge-
off method of accounting for bad debts;
paragraph {d) of this section contains
rules for changing to the reserve method
of section 585; and paragraph (e} of this
section contains rules for making an
election to net section 481(a)
adjustments.

(2) Former thrift institutions under
audit. This paragraph (a)(2) applies to a
former thrift institution that meets the
following two conditions: At the time it
files the application form required by
paragraph (b) of this section, the
institution is before an examining agent,
an appeals office, or any federal court
regarding its federal income tax return
for any taxable year; and, second, the
institution’s current ineligibility year is
not the first taxable year in which the
institution has become ineligible to
maintain a reserve under section 593. In
order to use the procedures for change
provided by this section, an institution
to which this paragraph (a){2) applies
must obtain a statement from the
examining agent, appeals officer, or
counsel for the government that there is
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no objection to the use of this procedure.
Ordinarily there will be no such
objection unless the change in
accounting method under this section
affects, or is affected by, resolution of
the audit, appeal, or court proceeding.
The institution must attach the
statement to its application form filed in
accordance with paragraph (b) of this
section. If an institution to which this
paragraph {a)(2) applies does not obtain
the required statement, the institution
must comply with the requirements of

§ 1.446-1(e)(3) (including any applicable
administrative procedure prescribed
thereunder) to obtain the
Commissioner’s consent to change from
the reserve method of section 593 in the
ineligibility year. For purposes of this
paragraph (a)(2), an institution is
considered before an examining agent
regarding a return from the time a
representative of the Internal Revenue
Service contacts the institution in any
manner to schedule an examination of
the return, until the expiration of the
period during which the institution must
respond to the thirty-day letter that
accompanies the examination report.

(b) Requirement to file Form 3115, In
order to change its method of accounting
for bad debts under this section, an
institution must file a completed Form
3115 (Application for Change in
Accounting Method). See § 1.446-
1(e)(3)(i). The form must explain the
computation of the institution’s new
reserve balance {if any), the
computation of the institution’s section
481(a) adjustment (if any), and the
expected time and manner of taking the
adjustment into account. The following
words must be typed or legibly printed
at the top of page 1 of the form:
*Automatic Change from Section 593
Reserve Method under § 1.593-13.” The
original of the completed form must be
filed by attaching it to the institution’s
timely filed {taking extensions into
account) original federal income tax
return for the ineligibility year.

(c) Change to the specific charge-off
method—(1) In general. A former thrift
institution that changes to the specific
charge-off method of accounting for bad
debts may not deduct, for the
ineligibility year or any subsequent
taxable year in which it remains on the
specific charge-off method, any amount
for an addition to a reserve for bad
debts. However, for these years, an
institution (other than an institution that
elects the cut-off method of change
under paragraph (c)(4) of this section)
may deduct amounts allowed under
section 166(a) for specific debts that
become worthless in whole or in part.
An institution that elects the cut-off

method of change under paragraph (c}{4)
of this section may deduct amounts
under section 166(a) only as allowed by
§ 1.585-7. An institution that is a large
instituticn (within the meaning of

§ 1.593-12(b)(3)), must apply the rules of
paragraph (c}(2), (c)(3) or {c)(4) of this
section. An institution that is not a large
institution must apply the rules of
paragraph (c)(2) of this section on a

change to the specific charge-off method.

(2) Standard method of change—(i)
Restatement of reserve to zero. A former
thrift institution that changes to the
specific charge-off method must restate
the amount of its reserve for bad debts
to zero as of the first day of the
ineligibility year.

(ii) Amount of section 481(a)
adjustment. The amount of the former
thrift institution’s section 481(a)
adjustment is the amount of the
institution's reserve for bad debts,
determined under section 593, as of the
close of the taxable year that
immediately precedes the ineligibility
year. For this purpose, an institution’s
bad debt reserve includes its reserve for
losses on qualifying real property loans,
its reserve for losses on nonqualifying
loans, and its supplemental reserve for
losses on loans. Since the change from
the reserve method of section 593 is
treated as initiated by the institution,
the amount of its section 481(a)
adjustment is not reduced by amounts
attributable to taxable years beginning
in 1952 or 1953.

(iii) Inclusion in income—{A) In
general. The former thrift institution
must include the amount of its section
481(a) adjustment in income ratably
over 6 taxable years, beginning in the
ineligibility year. However, if the
institution has been in existence for less
than 6 taxable years (as of the first day
of the ineligibility year), the amount of
its section 481(a) adjustment must be
included in income ratably over the
number of taxable years it has been in
existence. For this purpose, an
institution’s taxable years of existence
include those of any corporation from
which the institution acquired loan
assets in a transaction to which section
381(a) applies.

(B) Cessation of business. If the
former thrift institution ceases to engage
in the business of investing in loans, the.
institution must include in income any
remaining amount of its section 481(a)
adjustment in the taxable year in which
this cessation occurs. For this purpose, a

. transaction to which section 381(a)

applies does not, by itself, cause an
institution to be treated as having
ceased to engage in the business of
investing in loans. The successor

corporation in a section 381(a)
transaction generally takes into account
any remaining section 481(a) adjustment
as though it were the acquired
corporation. If the successor corporation
ceases to engage in the business of
investing in loans, it must include in
income any remaining adjustment in the
taxable year in which this cessation
oceurs.

(3) Alternative recapture method of
change—(i) In general. In lieu of
applying the rules of paragraph (c)(2) or
(c)(4) of this section, a large former thrift
institution may elect to apply the rules
of this paragraph {c)(3). This election
must be made by clearly stating on the
institution's Form 3115, completed and
filed in accordance with the
requirements of paragraph (b) of this
section, that the institution is electing
the recapture method of change under
§ 1.593-13(c)(3).

{ii) Restatement of reserve to zero. A
former thrift institution that elects to
apply the rules of this paragraph (c}){3)
must restate the amount of its reserve
for bad debts to zero as of the first day
of the ineligibility year.

{iii) Amount and portions of section
481(a) adjustment. The amount of the
former thrift institution’s section 481{a)
adjustment is the amount of the
institution’s reserve for bad debts as of
the close of the taxable year
immediately preceding the ineligibility
year (determined as described in
paragraph (c)(2}(ii) of this section). The
“gection 585 portion” of this adjustment
equals the amount to which the
institution’s reserve would be restated if
it were restated under paragraph
(c)(4)(ii) of this section as of the first day
of the ineligibility year. The remainder,
if any, of the institution’s section 481(a)
adjustment is the “section 593 portion”
of the adjustment.

(iv) Inclusion in income. The former
thrift institution must take the section
593 portion, if any, of its section 481(a)
adjustment into account in the manner
provided by paragraph (c)(2)(iii) of this
section. Notwithstanding the last
sentence of § 1.585-5{a), the rules of
section 585(c)(3) and § 1.585-6 (which
provide a recapture method of change)
apply with respect to the section 585
portion of the institution’s section 481{a)
adjustment. The institution must comply
with all relevant rules of § 1.585-8
regarding the making and revoking of
elections under § 1.585-6. For purposes
of applying §§ 1.585-6 and 1.585-8, an
institution’s ineligibility year is treated
as its disqualification year.

(4) Alternative cut-off method of
change—(i) In general. In lieu of
applying the rules of paragraph (c)(2) or
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(c}{3) of this section, a large former thrift
institution may elect to apply the rules
of this paragraph (c)(4). This election
must be made by clearly stating on the
institution's Form 3115, completed and
filed in accordance with the
requirements of paragraph (b) of this
section, that the institution is electing
the cut-off method of change under

§ 1.503-13(c)(4).

(ii) Restatement of reserve to section
585 level. A former thrift institution that
elects to apply the rules of this
paragraph (c)(4) must restate the amount
of its reserve for bad debts as of the first
day of the ineligibility year. The restated
balance of the reserve is the institution’s
6-year moving average amount
(determined by applying § 1.585-
2(c)(1)(ii) for the taxable year
immediately preceding the ineligibility
year) or, if less, the amount of the
institution’s reserve for bad debts as of
the close of the taxable year
immediately preceding the ineligibility
year (determined as described in
paragraph (c}{2)(ii) of this section).

(iii) Section 481(a) adjustment. The
amount of the institution’s section 481(a)
adjustment, if any, is the amount by
which the amount of the institution’s
reserve for bad debts as of the close of
the taxable year immediately preceding
the ineligibility year (determined as
described in paragraph (c}(2)(ii) of this
section), exceeds the amount to which
the institution's reserve is restated
under paragraph (c){4}(ii) of this section.
The institution must take the amount of
the section 481({a) adjustment into
account in the manner provided by
paragraph (c)(2](iii) of this section.

(iv) Treatment of restated reserve.
Notwithstanding the last sentence of
§ 1.585-5(a), the rules of section 585(c)(4)
and § 1.585-7 {which provide a cut-off
method of change) apply with respect to
the former thrift institution's restated
reserve. For purposes of applying
§ 1.585-7, an institution's ineligibility
year is treated as its disqualification
year, and any loan that the institution
held on the last day of the taxable year
immediately preceding its ineligibility
year is treated as a pre-disqualification
loan.

(5) Example. The following example
illustrates the principles of this
paragraph (c}:

Example 1. Thrift institution T, a calendar
year taxpayer, is an institution to which
§ 1.593-12 applies. T is a large institution
within the meaning of § 1593-12(b)(3), and its
ineligibility year is 1992. T has been in
existence for more than 6 years as of the
beginning of 1992, and no portion of a section
481(a) adjustment relating to T's method of
accounting for bad debts remains outstanding
at the beginning of 1992. Because T is a large

institution in its ineligibility year, T must
change to the specific charge-off method of
accounting for bad debts in 1992. The balance
of T's reserve at the end of 1991 is $600,000.
T’s 6-year moving average amount,
determined in accordance with § 1.593-
13(c)(4)(ii) for 1991, is $240,000.

(i) T does not elect an alternative treatment
of its reserve under § 1.593-13{c)(3} or
§ 1.593~13(c)(4). Thus, pursuant to § 1.593-
13(c)(2)(i), T must restate its bad debt reserve
to zero as of January 1, 1992. Pursuant to
§ 1.593~13(c)(2) (ii) and (iii), the amount of T's
section 481(a) adjustment is $600,000, and T
must include this amount in income ratably
over 6 taxable years, beginning in 1992. Thus,
T includes $100,000 in income in each of
years 1992 through 1997. In 1992 and later
years, T deducts amounts allowed under
section 166(a) for specific debts that become
worthless in whole or in part.

(ii) Instead of the standard method, T elects
the recapture method under § 1.593-13(c}(3).
Pursuant to § 1.593-13(c}(3)(ii}, T must restate
its bad debt reserve to zero as of January 1,
1992. Pursuant to § 1.593-13(c)(3)(iii), the
amount of T's section 481(a) adjustment is
$600,000; the section 585 portion of this
adjustment is $240,000, and the section 593
portion is $360,000 ($600,000-$240,000).
Pursuant to § 1.593-13(c)(3){iv), T must
include $360,000 in income ratably over 6
taxable years, beginning in 1992. In addition,
pursuant to § 1.593-13(c){3)(iv), T must
comply with the recapture method of section
585(c)(3) and § 1.585-6 with respect to the
section 585 portion of its section 481(a)
adjustment ($240,000). T is not financially
troubled within the meaning of § 1.585-
6(d)(3), and it does not make the election
provided in § 1.585-6{b)(2). Therefore, T must
include $240,000 in income over 4 years,
beginning in 1992, in the portions prescribed
by § 1.585-8(b)(1).

(iii) Instead of the standard or recapture
method, T elects the cut-off method under
§ 1.593-13(c)(4). Pursuant to § 1.593—
13(c)(4)(ii), T must restate its bad debt
reserve to $240,000 as of January 1, 1992. (See
§ 1.593-13({d)(5) for an example illustrating
the principles of restating the reserve.)
Pursuant to § 1.593-13(c)(4)(iii), the amount of
T's section 481(a) adjustment is $360,000
($600,000-$240,000), and T must include this
amount in income ratably over 6 taxable
years, beginning in 1992. Pursuant to § 1.583-
13{c})(4)(iv), T must follow the cut-off method
of section 585(c){4) and § 1.585-7 with respect
to its restated reserve.

(d) Change to the reserve method of
section 585—(1) In general. This
paragraph (d) sets forth rules for
changing under this section from the
reserve method of section 593 to the
reserve method of section 585. A former
thrift institution may make this change
only if it is not a large institution within
the meaning of § 1.593-12(b}(3). An
institution that makes this change must
restate its reserve for bad debts as
provided in paragraph (d}(2) of this
section, and it must take into account
the amount of its section 481(a)
adjustment, if any, as provided in

paragraph (d)(3) of this section. An
institution that changes to the reserve
method of section 585 may, for the
ineligibility year and any succeeding
taxable year, deduct only amounts
allowed under section 585 for additions
to the reserve. For purposes of
computing these amounts, the institution
must determine its base year amount
under paragraph (d)(4) of this section.
Paragraph (e) of this section provides an
election to net section 481(a)
adjustments.

{2) Restatement of reserve to section
585 level. The former thrift institution
must restate the amount of this reserve
for bad debts, as of the first day of the
ineligibility year, to the amount
described in paragraph (c)(4)(ii) of this
section (the section 585 level).

(3) Section 481(a) adjustment. The
amount of the former thrift institution’s

" section 481(a) adjustment, if any, is the

amount by which the amount of the
institution’s reserve for bad debts as of
the close of the taxable year
immediately preceding the ineligibility
year (determined as described in
paragraph (c)(2)(ii) of this section), is
greater or less than the amount to which
the institution’s reserve is restated
under paragraph (c}{4)(ii) of this section.
The institution must take the amount of
the section 481(a) adjustment into
account in the manner provided by
paragraph (c)(2)(iii) of this section for
including amounts of income.

(4) Base year amount. For purposes of
applying § 1.585-2(c)(1)(iii) to compute
additions to the reserve for the
ineligibility year and any succeeding
taxable year, the balance of the
institution’s reserve for bad debts as of
the close of the base year is the
institution's 6-year moving average
amount, determined by applying § 1.585—
2(c}(1)(ii) for the institution’s last
taxable year, if any, beginning before
1988, If the institution has no taxable
year beginning before 1988, its base year
amount is zero.

(5) Example. The following example
illustrates the principles of this
paragraph (d):

Example. Thrift institution T, a calendar
year taxpayer, seeks to change under § 1.593-
13 to the reserve method of section 585. T's
ineligibility year is 1992. T has been in
existence for more than 6 years as of the
beginning of 1992, and no portion of a section
481(a) adjustment relating to T's method of
accounting for bad debts remains outstanding
at the beginning of 1992. The balance of T's
bad debt reserve at the end of 1991 is
$800,000. Pursuant to § 1.593-13(d)(2), T must
restate its reserve as of January 1, 1992, to its
6-year moving average amount, determined
by applying § 1.585-2(c){1)(ii) for 1991. T's
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bad ilebts (adjusted for recoveries) and loans
outstanding are as follows:

Year Bad debts | Loans at year-end
1991.....oorverroeronens| $480,000 $50,000,000
420,320 46,000,000

380,000 30,500,000

309,450 32,500,000

210,000 20,000,000

1986, .. 200230 | 21,000000
Total......ceennne] 2,000,000 200,000,000

The ratio of T's total bad debts from 1986
through 1981, to its total loans outstanding
during the same period, is 1/100. T had $50
million of loans outstanding at the end of
1891, and 1/100 of this amount is $500,000.
Thus, T's 6-year moving average amount as of
the end of 1991 is $500,000, and T must
restate its reserve to this amount as of
January 1, 1992, Pursuant to § 1.593-13(dj(3),
the amount of T's section 481({a) adjustment is
$300,000 ($800,000-$500,000). Pursuant to
§ 1.593-13(d){3), T must include this amount
in income ratably over 8 taxable years,
beginning in 1992. For 1992 and later years, T
may deduct amounts allowed under section
585 for additions to the reserve. For purposes
of computing these amounts, pursuant to
§ 1.592-13{d)(4) T's base year amount is its 6-
year moving average amount, determined by
applying § 1.585-2(c){1)(ii) for 1987.

(e) Election to net sectiun 481{a)
cdjustments. If any portion of a section
481(a) adjustment resulting from any
prior change in an institution’s method
of accounting for bad debts remains
oulstanding at the beginning of the
taxable year in which the institution
changes under this section from the
reserve method of section 593, the
institution may elect to net section
481{a) adjustments under the principies
of § 1.693-14{d){4). See Example 3 in
§ 1.593-14(d)(6} for an illustration of this
provision,

§ 1.593-14 Former thrift institutions that
regain eligibility to use the reserve me%isod
of section 593.

{a) Reguirement of chunge—(1) In
general. Except as otherwise provided in
paragraph {2)(2) of this section, this
section applies to any institution to
which § 1.593~12 spplies for an
ineligibility year and which beccrres
eligible, in a iater year, to maintain a
reserve for bad debis urder section 583.
An institution niay not maintain a
reserve under section 585 for any year in
whirh it iz viigible to ruaini.;in & res::ve
under secticn 593, Therefore, if an
institution to which this sectien upplics
mainiains a reserve under section 585,
the instintion must obtain the
Cu:nmissioner's conseat to change
eithar to the specific charge-off method
of acirouni:ng for bad debts under
s-u{ion 166, or to the reserve method of
32 ticn 593, in the year that it regains its

eligibility to maintain a reserve under
section 583. If an institution to which
this section applies uses the specific
charge-off method, it may seek the
Commissioner's consent to change back
to the reserve method of section 593 in
any year that it is eligible to use this
method. Any such change from the
reserve method of section 585 or the
specific charge-off method must be
made in accordance with this section.
Paragraph {b) of this section contains
rules for obtaining the Commissioner’s
consent to the change; paragraph (c)
contains rules for changing to the
specific charge-off method; and
paragraph {d) contains rules for
returning to the reserve method of
section 593.

{2) Certain section 381(u)
transactions. This paragraph (a)(2)
applies to an institution described in the
first sentence of paragraph (a){1) of this
section if the institution regains its
eligibility to maintain a reserve under
section 593 in a transaction to which
section 381(a) applies, and section
381(c){4) and § 1.381(c)(4)-1 require the
institution to change its method of
accounting for bad debts because
parties to the section 381(a) transaction
use different methods of accounting for
bad debits. If this paragraph (a}(2)
aprlies, section 381(c)(4) and
§ 1.581{c}){4)-1 determine the method of
accounting for bad debts to which the
institution must change. However, the
principles of this § 1.593-14 determine
the manner of effecting the change. The
Secretary may prescribe rules for
applying the principles of § 1.583-14 in
these section 381{a) transactions.

(b) Consent of Commissioner—{1) In
general. An institution must obiain the
consent of the Commissioner in order to
change ita method of accounting for bad
debts under this section. To request the
Commissicner’s consent to a change
under this section, an institution must
file u completed Form 3115 (Application
for Change in Accounting Method). See
§ 1.448-1{e)(3)(i). The form must explain
tize computation of the institution's new
reserve balance (if any), the
computiaiion of the institvtion's section
481(a) adjustment {if any), and the
expected time and manner of taking the
edjusiment nto account. The following
worde mus! be tyned or legibly printed
at the tcp of page 1 of the form: “Change
tc Bpecitic Cliarge-uif Method urder
§ 1.593-14" ¢r "Return to Section 593
Reazrve Method under § 1,553-14." The
originel of the compisted form must be
filed by aitaching it to ti:e institution’s
timely filed (iaking extensions into
eccount} original federa] income tax
return for the taxable year in which the
institntion seeks to change its method of

accounting for bad debts (“year of
change”). A copy of the completed form
must be filed with the Commissioner of
Internal Revenue (CC:IT&A:9), 1111
Constitution Avenue, NW., Washington,
DC 20224, by the due date (including
extensions) of the institution’s original
federal income tax return for the year of
change.

(2) Presumption of consent. An
institution may assume that consent to a
change under this section has been
granted if—

(i) The institution has complied with
§§ 1,593-12 and 1.593-13 and this
section;

{ii) The Internal Revenue Service does
not notify the institution, within 80 days
after the due date (including extensions)
of the institution’s original federal
income tax return for the year of change,
that consent to the change is denied;
and

(iif} The change is either—(A) A
change to the reserve method of section
593 and the institution has not changed
from this method more than once in the
6 taxable years immediately before the
year of change, or

(B) A change from the reserve method
of section 585 to the specific charge-off
method.

(c) Change to the specific charge-off
method—(1) In general. An institution
that changes to the specific charge-off
method may not deduct, for the year of
change or any succeeding taxable year
in which it remains on this method, any
amount for an addition to a reserve for
bad debts. However, for these years, the
institution may deduct amounts allowed
under section 186{a) for specific debts
that become worthless in whole or in
part. ]

{2) Treatment of reserve. In order to
change from the reserve method of
section 585 to the specific charge-off
method, an institution must restate the
amount of its reserve for bad debts to
zero as of the first day of the year of
change. The amount of the institution’s
section 481(a) adjustment is the amount
of the institutior’s reserve for bad debts
as of the close of the taxable year
immediately preceding the year of
change. The institution must take its
section 481 (a) adjustment into account
as provided in § 1.593-13{c){2){iii). In
applying § 1.593-13(c){2){i:i) for this
purpese, the year of change is treated as
the ineiigibility year. If any portion of a
secticn :81{a) adjustment resuliing from
any prior chunge in the institution’s
method of accounting for bad debts
remaing cutstanding at the beginning of
the year of chiange, the institution may
elect to nei section 481(a) adjustments
vnder the principles of § 1.593-14(d)(4).
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(d) Return to the reserve method of
section 593—(1) In general. An
institution that changes back to the
reserve method of section 593 must
establish or restate the amount of its
reserve for bad debts as provided in
paragraph (d)(2} of this section, and it
must take into account the amount of its
section 481(a) adjustment, if any, as
provided in paragraphs (d)(3) and (d){4)
of this section. The institution may
deduct additions to its reserve for bad
debts, to the extent allowed by section
593, for the year of change and for
succeeding taxable years in which it
remains eligible to use the reserve
method of section 593. For purposes of
computing these additions, an institution
that does not make the election allowed
by paragraph (d)(2)(ii) of this section
must determine its base year amount
under § 1.593-13(d)(4).

{2) Establishing or restating reserve to
section 593 level—li) In general. In order
to change back to the reserve method of
section 593, an institution must establish
or restate the amount of its reserve for
bad debts as of the first day of the year
of change. The initial or restated
balance of the reserve is the amount
determined under paragraph (d)(2)(i)
(A). (B) or (C) of this section (but not
less than the amount determined under
paragraph (d)(2)(i)(A) of this section).
For rules on allocating a reserve balance
determined under paragraph {d)(2)(i) (A}
or (B) of this section, see paragraph
{d)(2)(iii) of this section.

(A) Experience method balance. The
amount determined under this
paragraph (d)(2)(i)(A) is the institution’s
6-year moving average amount,
determined by applying § 1.585—
2(c)(1)(ii} for the taxable year
immediately preceding the year of
change.

(B) Percentage of taxable income
method balance. The amount
determined under this paragraph
(d)(2)(i){B) is the amount that the
institution’s reserve would have been on
the first day of the year of change if the
institution had maintained a reserve
consistently under the percentage of
taxable income method of section
593(b)(2), applying section 593(b)(2) as it
is in effect on that first day. For this
purpose, section 593(b)(2) is applied
without regard to the reduction
described in section 593(b)(2)(B) and
without regard to the limits of sections
593(b)(1){B)(ii) and 593(b})(2}(C}). In
determining the amount under this
paragraph (d)(2)(i}(B). an institution may
take into account all of its taxable years
of existence or any number of its most
recent consecutive taxable years. For
this purpose, an institution’s taxable

years of existence include those of any
corporation from which the institution
acquired loan assets in a transaction to
which section 381(a) applies.

(C) Safe harbor balance. The amount
determined under this paragraph
(d){(2)(1)(C) is—

(1} With regard to the institution's
reserve for losses on nonqualifying
loans, the institution’s 6-year moving
average amount for nonqualifying loans
(determined by applying § 1.585—
2(c)(1)(ii) with respect to nonqualifying
loans for the taxable year immediately
preceding the year of change), and

{2) With regard to the institution’s
reserve for losses on qualifying real
property loans, the sum of—

(/) The amount that equals 25 percent
of the balance of the institution's
reserve under section 593 for losses on
qualifying real property loans at the end
of the institution’s last taxable year
beginning before January 1, 1987, and

(/i) The amount determined under
paragraph (d}(2)(i)(B) of this section
with respect to all succeeding taxable
years (taking into account the reduction
described in section 593(b}(2)(B)).

(ii) One-year election—(A) In general.
This paragraph (d)(2)(ii) applies to any
institution that changes from the reserve
method of section 593 in an ineligibility
year, in accordance with §§ 1.593-12
and 1.593-13, and obtains the
Commissioner’'s consent to change back
to this method in the taxable year
immediately succeeding the ineligibility
year. Except as otherwise provided in
paragraph (d)(2)(ii}(B) of this section, an
institution to which this paragraph
(d)(2)(ii} applies may elect to treat itself
in the ineligibility year and the taxable
year immediately succeeding the
ineligibility year as if it had not been
required to change, and had not
changed, from the reserve method of
section 593 (i.e., as if it had not become
ineligible to maintain a reserve under
section 593 and had continued to
maintain its reserve under section 593).
Any election under this paragraph
(d)(2)(ii) must be made by the due date
(including extensions) of the institution's
original federal income tax return for the
taxable year immediately succeeding
the ineligibility year. To make the
election, an institution must—

(1) File an amended federal income
tax return for the ineligibility year,
treating itself as remaining on the
reserve method of section 593 in that
year;

(2) File its original federal income tax
return for the taxable year immediately
succeeding the ineligibility year, treating
itself as having remained on the reserve
method of section 593 in the ineligibility

year and remaining on that method in
the immediately succeeding taxable
year; and

(3) Clearly state, on its Form 3115
completed and filed in accordance with |
the requirements of paragraph (b} of this
section, that the institution is making the
one-year election under § 1.593-
14(d){2)ii).

(B) Six-year limitation. If an
institution makes the election allowed
by paragraph (d}(2)(ii)(A) of this section
for an ineligibility year, the institution
may not make the same election for any
succeeding ineligibility year that is less
than 6 taxable years after the
ineligibility year for which the election
is made.

(iii) Allocation of reserve. If an
institution determines the initial or
restated balance of its reserve under
paragraph (d)(2)(i) (A) or (B) of this
section, the institution must allocate this
balance between a reserve for losses on
qualifying real property loans and a
reserve for losses on nonqualifying
loans. The amount of the reserve
balance to be allocated to the reserve
for losses on nonqualifying loans is the
institution’s 6-year moving average
amount for nonqualifying loans,
determined by applying § 1.585-
2(c){1){ii) with respect to nonqualifying
loans for the taxable year immediately
preceding the year of change. The
remainder of the reserve balance is
allocated to the reserve for losses on
qualifying real property loans.

(3) Section 481(a) adjustment. The
amount of an institution's section 481(a)
adjustment, if any, upon changing back
to the reserve method of section 593 is
the amount by which the institution’s
initial or restated reserve balance (as
determined under paragraph (d)(2)(i) of
this section), is greater or less than the
institution’s reserve balance (if any) as
of the close of the taxable year
immediately preceding the year of
change. The institution must take the
amount of the section 481(a) adjustment
into account in the manner provided by
§ 1.593-13(c)(2)(iii) for including
amounts in income. For purposes of
applying § 1.593-13(c)(2)(iii), the year of
change is treated as the ineligibility
year.

(4) Election to net section 481(a)
adjustments.—(i) In general. If a portion
of a section 481(a) adjustment resulting
from a prior change in the institution's
method of accounting for bad debts
remains outstanding at the beginning of
the taxable year in which the institution
changes under § 1.593-13 from the
reserve method of section 593 or
changes under this section to either the
specific charge-off method or the reserve
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method of section 593, the institution
may elect to net section 481(a)
adjustments under the rules of this
paragraph (d)(4) for the taxable year of
the change to or from the reserve
method of section 593. Any election to
net section 481(a) adjustments under
this paragraph (d)(4) must be made by
clearly stating, on the institution’s Form
3115, completed and filed in accordance
with the requirements of paragraph {b)
of this section, that the institution is
electing to net section 481(a)
adjustments under § 1.593-14{d)(4). See
paragraph {d)(5) of this section for rules
that apply in some cases if an election to
net section 481(a) adjustments is not
made.

(ii) Consistency in netting. This
paragraph (d}(4)(ii} applies if an
institution nets section 481{a)
adjustments under this paragraph (d}(4)
for a taxable year and any portion of the
resulting net section 481(a) adjustment
remains outstanding at the beginning of
any succeeding taxable year in which
the institution changes its method of
accounting for bad debts. If the change
in the succeeding taxable year is a
change under this section of § 1.593-13,
the institution must net section 481(a}
adjustments under this paragraph {d){4)
for the succeeding taxable year. If the
change in the succeeding taxable year is
not a change under this section or
§ 1.593-13, the Commissioner may
require the institution to net section
481{a) adjustments under the principles
of this paragraph (d)(4) for the
succeeding taxable year.

(iii) Amount of net section 481{a)
adjustment. To determine the amount of
a net section 481(a) adjustment, an
institution must combine the amount of
its current section 481(a) adjustment
with any outstanding portion of a
section 481(a) adjustment resulting from
any prior change in the institution’s
method of accounting for bad debts. To
combine these amounts, the institution
must add the outstanding amounts of
any section 481(a) adjusiments that are
to be included in income {*“positive”
adjustments) and subtract the
outstanding amounts of any adjustments
that are to be deducted from income
(“negative” adjustments). The remainder
(whether positive or negative) is the
amount of the institution’s net section
481(a) adjustment.

(iv) Deducting a negative net section
481(a) adjustment. If the institution is
returning to the reserve method of
section 593 in accordance with § 1.593~
14 and the institution’s net section 481{a)
adjustment is negative, the institution
must deduct this amount in the manner
provided by § 1.593-13(c)(2){iii) for

including amounts in income. For
purposes of applying § 1.593-13(c)(2)(iii},
the year of change is treated as the
ineligibility year. If the institution is
changing from the reserve method of
section 593 in accordance with § 1.593~
13 and the institution’s net section 481(a)
adjustment is negative, the institution
must deduct this amount ratably over
the remainder of the period originally
prescribed for deducting the amount of
the most recent negative section 481(a)
adjustment resulting from a change in
the institution’s method of accounting
for bad debts.

(v) Including in income a positive net
section 481{c) adjustment. If the
institution is returning to the reserve
method of section 593 in accordance
with § 1.593-14 and the amount of the
institution’s net section 481(a)
adjustment is positive, the institution
must include this amount in income
ratably over the remainder of the period
originally prescribed for including the
amount of the most recent positive
section 481(a) adjustment resulting from
a change in the institution's method of
accounting for bad debts. If this most
recent positive adjustment resulted from
the institution's use of the recapture
method of § 1.585-8 (either pursuant io
§ 1.593-13(c){3){iv) or otherwise), the
period originally prescribed for
including the amount of this adjustment
is considered to be the longer of: the
period originally prescribed by § 1.593-
13{c}(3)(iv) for including the section 593
portion of this adjustment; or the 4-year
period ariginally prescribed by § 1.585-
6(b} for including this adjustment
(determined without regard to section
585{c)(3)(B) and § 1.585-6(d) for the
taxable year in which the institution
changes back to the reserve method of
section 593 and subseguent taxable
years). If the institution is changing from
the reserve method of section 593 in
accordance with § 1.593-13 and the
institution's net section 481(a)
adjustment is positive, the institution
must include this amount in income in
the manner provided by § 1.593-
13(c){2)(iii). For purposes of applying
§ 1.593-13(c)(2)(iii), the year of change is
treated as the ineligibility year.

(5) Treatment of prior section 481{a)
adjustment without netting. This
paragraph (d)(5) applies to an institution
that does not elect to net section 481{a)
adjustments under paragraph (d){4) of
this section if some portion of a section
481(a) adjustment resulting from a prior
change in the institution's method of
accounting for bad debts remains
outstanding at the beginning of the
taxable year in which the institution
changes back under this section to the

reserve method of section 533. An
institution to which this paragraph (d){5)
applies must take the outstanding
portion of any such prior section 481{a)
adjustment into account as originally
prescribed. However, if a prior
adjustment resulted from the
institution's use of the recapture method
of § 1.585-8 (either pursuant to § 1.593-
13(c)(3)(iv) or otherwise), the institution
must include the outstanding portion of
the adjustment in income ratably over
the remainder of the period provided in
the second sentence of paragraph
(d}(4)(v) of this section.

8. Examples. For purposes of the
examples in this section, the thrift
institution is a calendar year taxpayer,
has been in existence for more than 6
years, and no portion of a section 481{a)
adjustment relating to the thrift's
method of accounting for bad debts
remains outstanding at the end of 1991.
The following examples illustrate the
principles of this paragraph (d):

Example 1. (i) In 1982 T changes under
§ 1.593-13 from the reserve method of section
593 to the specific charge-off method.
Pursuant to § 1.593-13(c){2), in 1992 R restates
its bad debt reserve to zero, determines the
amount of a section 481({a} adjustment, and
begins to include this amount in income
ratably over 6 taxable years. In 1994 T
becomes eligible to return to the reserve
method of section 593 and, in accordance
with § 1.593-14{b), obtains the
Commissioner’s consent to change. Because T
restated its reserve to zero when it changed
to the specific charge-off method, T must
establish 4 new reserve for bad debts as of
January 1, 1994. Pursuant to § 1.593~
14{d)(2){i)(B), T chooses to establish its
reserve on the basis of the percentage of
taxable income method of section 533(b)(2),
as that section applies on January 1, 1994. For
each of its taxable years from 1952 through
1993 (or for any number of its most recent
consecutive taxable years), T determines, on
the basis of its permanent records, the
amount that is 8 percent of its taxable income
(as defined in § 1.593-6A(b)(5)) for the year
and reduces this amount by the amount of
loans (adjusted for recoveries) charged off as
worthless during the year. The sum of the
remaining amounts is the initial balance of
T's reserve under § 1.593-14(d)(2){i).

(ii) The initial balance of T's reserve under
§ 1.591-14(d)(2)(i) is $560,000 and is not lower
than T’s 6-year moving average amount for
1993. When T changed to the specific charge-
off method in 1992, the amount of its section
481(a) adjustment under § 1.593-13(c)(2){ii)
was $800,000. Thus, T included $150,000 (Y x
$900,000) in income in 1992 and $150,000 in
1993, and the unamortized balance of the
adjustment at the beginning of 1994 was
$600,000 ($900,000—$300,000). When T returns
to the reserve method of section 593 in 1994,
the amount of its section 481(a) adjustment
under § 1.593-14{d)(3) is the initial balance of
its reserve as determined under § 1.593—
14(d)(2){i) {$560,000). T elects to net section

-
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481(a) adjustments under § 1.593-14{d}(4)-
Pursuant to § 1.593-14(d)(4}(ifi}. T's net
section 481(a) adjustment is $40,000
($600,000 — $560,000). Pursuant to § 1.593—
14(d}(4)(v), this amount must be included in
income ratably over the remaining portion of
the 6-year period originally prescribed for the
first section 481(a) adjustment. Thus, T
includes in income $10,000 a year in each of
years 1994 through 1997.

Example 2. {i} In 1992 T changes from the
reserve method of section 593 to the reserve
method of section 585 under § 1.593-13(d}. In
1995 T becomes eligible to maintain a reserve
under section 593; because T is an institution:
to which section 593 applies, T may no longer
maintain a reserve under section 585.
Pursuant to § 1.593-14(b), T obtains the
Commissioner's consent to return to the
reserve method of section 593 in 1995.

(ii) At the end of 1994 the amount of T's
bad debt reserve is $200,000, and the
unamortized balance of T's section 481(a)
adjustment under § 1.593-13(d)(3) is $70,000.
T restates its reserve to $300,000 under
§ 1.593-14(d)(2){i} as of January 1, 1995. The
amount of T's section 481{a) adjustment
under § 1.593-14(d)(3} is $100,000
($300,000—$200,000). T elects to net section:
481(a) adjustment under § 1.593-14(d)(4).
Pursuant to § 1.693-14(d){4)(iii}. T's net
section 4819a) adjustment is minus $30,000
($70,000—$100,000). Pursuant to § 1.593—
14(d)(4)(iv), T deducts $30,000 ratably over 6
years, beginning in 1995.

Example 3. (i} In 1992 T changes under
§ 1.593-13 from the reserve method of section
593 to the specific charge-off method.
Pursuant to § 1.583-13(c)(2), in 1992 T restates
its bad debt reserve to zero, determines the
amount of a section 481(a) adjustment, and
begins to include this amount in ircome
ratably over 6 taxable years. In 1994 T
returns to the reserve method of section 593
under § 1.593-14. In connection with this
change, T establishes a new bad debt reserve
under § 1.593-14{d){(2)(i), determines the
amount of a new section 481{a) adjustments
under §71.593-14(d)(4). The amount of T's net
section 481(a} adjustment is $40,000 and
under § 1.593-14(b)(4](v) is to be included in
income ratably over the 4 taxable years
remaining in the period prescribed for
including T's first section 481{a} adjustment.
Thus, in 1994 T includes $10,000 of this
amount in income, and at the beginning of
1995 the unamortized balance of T's net
section 481(a) adjustment is $30,000
($40,000—$10,000).

(ii) k= 1995 T again changes under § 1.593-
13 to the specific charge-off method. In
connection with this change, in 1995 T
restates its reserve to zero under § 1.593~
13(c)(2)(i) and determines the amount of a
section 481(a) adjustment under § 1.593—
14(d)(4)(ii}. because T elected to net section
481(a) adjustments for its 1994 return to
section 593, T also must net section 481fa)
adjustments for its 1895 change from section
583. Under the principles of § 1.593-
14(d)(4}¢#i7}, the amount of T's mew net
adjustment is $530,000. ($500,000-+$30,000%.
Under the prirciples of § 1.593-14{d){4){iv}.

$530,000 must be included in income ratably
over 8 taxable years, beginning in 1995.

Fred T. Goldberg, Jr.,

Commissioner of Internal Revenue.

[FR Roc. 92697 Filed.1-10-92; 8:45 am}]
BILLING CODE 4830-01-M

26 CFR Part 1
[F1-42-907
RIN 1545-A069

Bad Debt Reserves of Thirft
Institutions; Hearing

AGENCY: Internal Revenue Service,
Treasury.

ACTION: Notice of public hearing on
proposed regulations.

SUMMARY: This document provides
notice of a public hearing on proposed
Income Tax Regulations for thrift
institutions that become ineligible to use
the reserve method of accounting for
bad debts allowed by section 593 of the
Internal Revenue Code.

DATES: The public hearing will be held
on Friday, June 5, 1992, beginning at 10
a.m. Requests to speak and outlines of
oral comments must be received by
Monday, May 18, 1992.

ADDRESSES: The public hearing will be
held in the IRS Auditorium, Seventh
Floor, 7400 Corridor, Internal Revenue
Building, 1111 Constitution Avenue, NW,
Washington, DC. Requests to speak and
outlines of oral comments should be
submitted to the Internal Revenue
Service, P.O. Box 7604, Ben Franklin
Station, Attn: CC:CORP:T'R (FI42-99)},
room 5228, Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Bob Boyer of the Regulations Unit,
Assistant Chief Counsel {Corporate),
202-377-9231, (not a toil-free number).
SUPPLEMENTARY INFORMATION: The
subject of the public hearing is a notice
of proposed rulemaking that provides
guidance for thrift institutions that
become ineligible te use the reserve
method of accounting for bad debts
allowed by Code section 593. The
regulations set forth rules on changing
from and returning to this method of
accounting, and the regulations provide
procedures for complying with these
rules. These regulations are issued
under the authority of Code sections 446
and 481. These regulations appear in the
prepesed rules section of this issue of
the Federal Register.

The rules of § 601.601(a)(3) of the
“Statement of Procedural Rules” (26
CFR part 6m) shall apply with respect te
the public hearing. Persons who have
submitted written comments within the

time prescribed in the notice of
proposed: rulemaking and who also
desire ta present oral comments at the
hearing on the proposed regulations
should submit not later than Monday,
May 18, 1992, an outline of the oral
comments/testimany to be presented at
the hearing and the time they wish to
devote to each subject.

Each speaker (or group of speakers
representing a single entity} will be
limited to 10 minutes for an oral
presentation exclusive of the time
consumed by the questions from the
panel for the government and answers
to these questions.

Because of controlled access
restrictions, attendees cannot be
admitted beyend the lobby of the
Internal Revenue Building until 9:45 a.m.

An agenda showing the scheduling of
the speakers will be made after outlines
are received from the persons testifying.
Copies of the agenda will be available
free of charge at the hearing,

By direction of the Commissioner of
Internal Revenue:

Dale D. Goede,

Federal Register Liaison Officer; Assistant
Chief Counsel (Corporate).

|FR Doc. 92-698 Filed 1-10-92; 8:45 am}
BILLING. CODE 4830-01-M

DEPARTMENT OF TRANSPORTATION
Coast Guard
33 CFR Part 157

46 CFR Parts 3t, 32, 35
[CGD 91-045]
RIN 2115-AEO1

Structural and Operational Measures
to Reduce Oft Spills From Existing
Tanrk Vessels Without Double Hulls

AGENCY: Coast Guard, DOT.
ACTION: Advane notice of proposed
rulemaking, extension of comment
period.

SUMMARY: On November 1, 1991, the
Coast Guard published an advance
notice of proposed rulemaking (ANPRM)]
in the Federal Register (56 FR 56284}
soliciting comments on which structural
and operational measures should be
required for existing tank vessels
without double hulls to provide as
substantial protection to the
environment as is economically and
technologically feasible.

PATES: The comment period on the
advance notice of proposed rulemaking
is extended to January 30; 1992.
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ADDRESSES: Comments may be mailed
to the Executive Secretary, Marine.
Safety Council, (G-LRA-~2/3406) (CGD -
91-045), U.S. Coast Guard Headquarters,
2100 Second Street SW., Washington,
DC 20593-0001, or may be delivered to
room 3406 at the above address between
8 a.m. and 3 p.m., Monday through
Friday, except Federal holidays. The
telephone number is (202) 267-1477.
Comments will become part of the
public docket for this rulemaking and
will be available for inspection or
copying at room 3406, U.S. Coast Guard
Headquarters.

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas L. Neyhart, Project
Manager, Oil Pollution Act (OPA 90)
Staff, (G-MS-1), (202) 267-6743, between
8 a.m. and 4 p.m., Monday through
Friday, except Federal holidays.

SUPPLEMENTARY INFORMATION: Pursuant
to the Oil Pollution Act of 1990 (OPA
90), the Coast Guard published an
ANPRM in the Federal Register (56 FR
26517) on November 1, 1991. The Coast
Guard is extending the comment period
on this ANFRM which solicits comments
cn whick structural and operational
measures should be required for existing
tank vassels without double hulls to
provide as substantial protection to the
environment as is economically and
technologically feasible. The Coast
Guard has received ons formol request,
out of 14 comments received as of
December 20, 1991, for an extension to
the comment period. Several other
comments have suggested that an
extension would be to the interest of
both the public and the Coast Guard.
Since few substantive comments have
been received to date, the Coast Guard
considers an extension to the comment
period advantageous to this rulemaking
to provide additional time for
developing the necessary supporting
economic data. The Coast Guard
strongly encourages comments on all
aspects of this rulemaking, especially
supporting economic data regarding the
different structural and operational
measures on both ships and barges over
5,000 gross tons. The Coast Guard can
not emphasize enough the importance of
comments on both the negative and
positive impact of this rulemaking.
Dated: December 23, 1991.
D.H. Whitten,
Captain, U.S. Coast Guard; Acting Chief.
Office of Marine Safety, Security and
Environmental Protection.
{FR Doc. 92-738 Filed 1-10-92; 8:45 am]
BILLING CODE 4910-14-M

ENVIRONMENTAL PROTECTION
AGENCY

.40 CFR Part 180
~ [OPP-300242; FRL 4000-3]

Sodium Arsenite; Revocation of
Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing to revoke
all tolerances for sodium arsenite
{expressed as arsenic trioxide (As:03)].
Sodium arsenite, an inorganic arsenical,
is classified by EPA as a known human
carcinogen. EPA is proposing to revoke
tolerances set for residues of sodium
arsenite in liver, kidney, fat, meat, and
meat by-products of cattle and horses
(40 CFR 180.335), resulting from the
insecticidal use of sodium arsenite, upon
publication of the final rule. EPA is
proposing to revoke the interim
tolerance for sodium arsenite on grapes
(40 CFR 180.319), resulting from the
fungicidal use of sodium arsenite, also
expressed as As20, as of June 30, 1994.
This proposed action is being taken
because EPA canceled the insecticidal
use of sodium arsenite in 1988, and
Agirol Chemical Products, the sole
registrant of the fungicidal use, has
requested voluntary cancellation of its
two registraticns of products containing
sodiura arsenite (EPA registration
numbers 55146-35 and 55146--25).
Elsewhere in this issue of the Federal
Register, EPA has published a final
order canceling these two registrations
of sodium arsenite.

DATES: Written comments, identified by
the document control number QOPP-
300242, must be received on or before
March 13, 1992.

ADDRESSES: By mail, submit comments
to: Public Docket and Freedom of
Information Section, Field Operations
Division {(H7506C), Office of Pesticide
Programs, Environmental Protection
Agency, 40l M St., SW,, Wasghington, DC
20460. In person, deliver comments to:
Rm. 1128, Crystal Mall #2, 192l Jefferson
Davis Highway, Arlington, VA,
Information submitted as a comment
concerning this document may be
claimed confidential by marking any
part or all of that information as
“Confidential Business Information”
(CBI). Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2. A
copy of the comment that does not
contain CBI must be submitted for
inclusion in the public record.
Information not-marked confidential

may be disclosed publicly by EPA
without prior notice. All written
comments will be available for public
inspection in Rm. 1128 at the address
given above, from 8 a.m. to 4 p.m.,
Monday through Friday, except legal
holidays.

FOR FURTHER INFORMATION CONTACT: By
mail: Lisa Engstrom, Special Review and
Reregistration Division (H7508W),
Environmental Protection Agency, 40} M
St., SW., Washington, DC 20460. Office
location and telephone number: Special
Review Branch, 2800 Jefferson Davis
Highway, Arlington, VA, (703)-308-8031.
SUPPLEMENTARY INFORMATION:

L. Introducticn

EPA is proposing to revoke all
tolerances under section 408 of the
Federal Food, Drug, and Cosmetic Act
(FFDCA), 21 U.S.C. 301 et seq, for the
insecticide and fungicide, sodium
arsenite, also expressed as As:O;. The
insecticidal use of sodium arsenite was
canceled in 1988 due to acute toxicity
concerns for the general public and
chronic concerns for workers who
handle the pesticide. No further sale,
distribution, or use was allowed after
the date of cancellation. The sole
registrant of pesticide products
containing sodium arsenite as a
fungicide, Agtrol Chemical Products,
requested voluntary cancellation of the

. last two sodium arsenite registrations in

November 1990. A final order canceling
these registrations is published
elsewhere in this Federal Register.

IL. Legal Background

Section 408 of FFDCA authorizes the
establishment of tolerances and
exemptions from tolerances for residues
of pesticide chemicels in or on raw
agricultural commodities. Under the
Reorganization Plan No.3 of 1970, 4 Stat.
3086, which established EPA, the
authority to set tolerances for pesticide
chemicals in raw agricultural
commodities and processed food under
sections 408 and 409 of the FFDCA was
transferred from the Food and Drug
Administration (FDA) to the EPA. The
FDA retains the authority to enforce the
tolerance and food additive provisions
under this Plan. Without such
tolerances, a food containing pesticide
residues is “adulterated” under section
402 of the FFDCA, and hence may not
legally be moved in interstate commerce
and is subject to seizure (21 U.S.C.
346a(a), 348(a)).

II1. Regulatory Background

EPA issued a Notice of Rebuttable
Presumption Against Registration
{(hereafter referred to as Special Review)
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for the wood preservative and non-wood
preservative uses of inorganic arsenicals
in the Federal Register of October 18,
1978 (43 FR 48267). That Notice was
based on a defermination that use of the
inorganic arsenicals met or exceeded
the risk criteria for carcinogenicity,
teratogenicity and mutagenicity under
40 CFR 182.11 (these criteria are now
found at 40 CFR 154.7}.

A Preliminary Determination (PD 2/3)
for certain non~weod preservative uses
of these inorganic arsenicals was issued
on January 2, 1987 (52 FR 132] proposing
to eancel mest registrations based on
carcinogenicity risks to workers and
acute toxicity to the general publie. On
June 30, 1988, EPA issued a Notice of
Intent to Cancel (53 FR 24787) the
registrations of the insecticidal use of
sodium arsenite. The cancellation of the
insecticidal use of sodium arsenite
became effective August 1, 1988.

Agtrol Chemical Products, the sole
registrant of the last two remaining
fungicidal products containing sodium
arsenite, requested voluntary
cancellation November 13, 1990. A
Notice announcing the receipt of the
request was published Jurre 19, 199t (56
FR 28154). There was a comment period
of 90 days to allow parties other than
the registrant to have the registrations
transferred to them or to allow Agtrol to
withdraw its request. No responses
were received within the comment
period and Agtrol did not withdraw its
request for vohmtary cancellation. Thus,
EPA has issued a cancellation erder
which is published elsewhere in this
Federal Register.

IV. Current Proposal

EPA is proposing to revoke tolerances
for the insecticidal use of sodium
arsenite resulting from dermal
application to animals found at 40 CFR
180.335. The tolerances are: 2.7 parts per
million (ppm} in the kidney and liver of
cattle and horses and 0.7 ppm in the
meat, fat, and meat by-products (except
kidney and liver} of cattle and horses.
The insecticidal use of sodium arsenite
use was canceled in 1988. Consequently,
ample time has passed to allow legally-
ireated commodities {i.e., before the
1988 cancellation) to pass through the
channels of trade. EPA is proposing to
revoke the tolerances for sodium
arsenite found at 40 CFR 180.335
immediately upon publication of the
final tolerance revocation. Although
sodium arsenite insecticide use in the
United States is now illegal, sodium
arsenite is currently used in other
countries. Once the tolerances for
sodium arseniie are revoked, it will be
uniawful ta import inta the United

States any commodities ireated with
sodium arsenite.

EPA is also propesing to revoke the
interim tolezance of 8.05 ppm for the:
fungicidal use of sodium arsenite in or
on the raw agricultural commodity
grapes found at 40 CFR 180.319. Sodium
arsenite is applied to dormant grape
vines during December and January to
control two types of fungal diseases in
California only. As outlined in the
Cancellation Order accompanying this
proposed tolerance revocation, EPA has
granted the registrants a 1 year period
after the date of caneellation to
distribute and sell existing stocks of
canceled sodium arsenite fungicide
products. Anyone other than the
registrant may sell products containing
sodium arsentite until stocks have been
exhausted. In their letter requesting
voluntary eancellation, Agtrol reported
that they had approximately 30,000
gallons of stocks ready for the next
growing season. Based on average use
of approximately 23,000 gallons per year
over the past decade, EPA estimates
stock depletion could occur over the
next two growing seasons. It should be
noted that the annual usage given above
is an average figure. The amount of
sodium arsenite used depends on the
extent of disease outbreak: some years.
require no treatment. Thus, allowing a
year for the registrant to sell the
remainder of their existing stocks, pius
the 2 years assumed for stock depletion,
EPA is assuming that the existing
sodium arsenite stocks will have been
exhausted by January 1994. EPA is
proposing to revoke the interim
tolerance for sodium arsenite on grapes
(40 CFR 180.319} 6 months after the
approximate date of last use, or June
1994. This 6 months after last use is
intended to allow grapes which were
legally treated to pass through the
channels of trade. Sinee inorganie
arsenicals have been classified by EPA
as known human carcinogens, and there
are no longer registrations for products
containing sedium arsenite, EPA

believes that it is appropriate to propose:

revocation of the interim tolerance at
this time.

Arsenic can occur in foods naturally
in the form of erganic arsenic. Organic
forms of arsenic are not believed to be
of concern, as they occur in a form that
is readily excreted by humans. Because
current analytical methods do not
distinguish between organic and
inorganic arsenic (sodium arsenite is an
inorganic arsenicat), testing of untreated
commodities may yield low levels of
arsenic residues, expressed as As:Os.
As mentioned abeve, since sodium
arsenite uge i3 expected to cease after

January 1994, EPA believes itis
appropriate to revoke the telerances
which are set for residues of the
pesticide sadium arseniie.

V. Public Comment Procedures

A comment period of 60 days has
been provided to allow registrants,
affected parties and the public an
oppoctunity to comment on this
proposal. EPA will consider pertinent
data and information regarding
assumptions used in determining the
proposed date of revocation (June 30,
1994) when developing the final
tolerance revocation.

Any persen who has registered or
submitted an application for the
registration of a pesticide under the
Federal Insecticide, Fungicide, and
Rodenticide Act (FIFRA), as amended,
which contains sodium arsenite may
request, within 60 days after publication
of this document in the Federal Register,
that this proposal to revoke the sodium
arsenite tolerances listed at 40 CFR
180335 and the interim toleranee at 40
CFR 180.319 be referred to an advisary
committee in accordance with section
408(e) of the Federal Food, Drug, and
Cosmetic Act (FFDCA).

Interested persons are invited to
submit written comments: of this
propesal to EPA. Comments must be
submitted by March 13, 1992, Comments
must bear a netation indicating the
document control number, (OPP-
300242). Three copies of the comments
should be submitted to facilitate the
work of the Agency in reviewing the
comments. AH written comments filed
pursuant to this notice wiil be available
for public inspection in room 1128,

CM #2, 1921 Jefferson Davis Highway,
Arlington, VA, between 8 a.m. and 4
p.m., Monday through Friday, except
legal holidays.

In order to satisfy requirements for
analysis. as specified by Executive Order
12291 and the Regulatory Flexibility Act,
EPA has analyzed the casts and benefits
of this proposal. This analysis is
available for public inspectien in room
1128 at the address given abeve.

VI Other Regulatory Requirements
A. Executive Order 12291

Under Executive Order 12291, the
Agency must determine whether a
proposed regutatory action is “major”
and, therefore, subject to the
requirements of a Regulatory Impact
Analysis. The Agency has determined

" that this praposed rule is not a major

regulatory action, i.e., it will not have an
annual effect on the economy of at least
$100 million, will not cause a major
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increase in prices, and will not have a
“significant adverse effect on competition
or the ability of U.S. enterprises to
compete with foreign enterprises.

This proposed rule has been reviewed
by the Office of Management and
Budget as required by E.O. 1229].

B. Regulatory Flexibility Act

This proposed rule has been reviewed
under the Regulatory Flexibility Act of
1980 (Pub. L. 96-354; 94 Stat. ll64, 5 U.S.C.
601 et seq.), and it has been determined
that it will not have a significant
economic impact on a substantial
number of small businesses, small
governments, or small organizations.

EPA believes there will be little or no
economic impact from revocation of

these tolerances, primarily because the
registrations have been canceled and
time has been or will be allowed for
treated commodities to pass through the
channels of trade.

Accordingly, I certify that this
regulatory action does not require a
separate regulatory flexibility analysis
under the Regulatory Flexibility Act.

C. Paperwork Reduction Act

This proposed regulatory action does
not contain any information collection
requirements subject to review by the
Office of Management and Budget under
the Paperwork Reduction Act of 1980, 44
U.S.C. 3501 et seq.

{Section 408{m) of the Federal Food, Drug,
and Cosmetic Act {21 U.S.C. 346(m))).

Dated: December 31, 1991.

Linda }. Fisher,
Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

Therefore, it is proposed that 40 CFR
chapter [, part 180 be amended as
follows:

PART 180 [AMENDED]

a. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 346a and 371.
b. In § 180.319 the table is amended by

revising the entry for “sodium arsenite”
to read as follows:

§ 180.319 Interim tolerances.

* * * * L

Substance

Use Tolerance in parts per million

Raw agricultural commodity

Sodium arsenite

- » -

Fungicide

- -

0.05 * (Expires 6/30/94).............ccuverec] Grapes

»

§ 180.335 [Removed]
¢. Section 180.335 is removed.

[FR Doc. 82-784 Filed 1-10-92; 8:45 am}
BILLING CODE 6560-50-F

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service
50 CFR Part 17

Endangered and Threatened Wildlife
and Plants; Finding on a Petition to
Delist the Red Woli (Canis rufus)

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of finding on petition.

SUMMARY: The U.S. Fish and Wildlife
Service (Service) announces a 90-day
finding for a petition to amend the Lists
of Endangered and Threatened Wildlife
and Plants. A finding has been made for
the red wolf (Canis rufus) that
substantial information has not been
presented to indicate that delisting the
species is warranted.

DATES: The finding announced in this
notice was made on December 19, 1991.
Comments and information may be
submitted until further notice.

ADDRESSES: Information, comments, or
questions regarding this petition may be
submitted to the Red Wolf Coordinator,
U.S. Fish and Wildlife Service, 330
Ridgefield Court, Asheville, North
Carolina 28806. The petition, finding,
supporting data, and comments are

available for public inspection, by
appointment, during normal business
hours at the above address.

FOR FURTHER INFORMATION CONTACT: V.,
Gary Henry (704/665-1195) at the above
address.

SUPPLEMENTARY INFORMATION:
Background

Section 4(b)(3)(A) of the Endangered
Species Act of 1973, as amended in 1982
(Act) (16 U.S.C. 1531 et seq.), requires
that the Service make a finding on
whether a petition to list, delist, or
reclassify a species presents substantial
scientific or commercial information to
demonstrate that the petitioned action
may be warranted. To the maximum
extent practicable, this finding is to be
made within 90 days of receipt of the
petition, and the finding is to be
published promptly in the Federal
Register. If the petition is found to
present the required information, the
Service is also required to promptly
commence a review of the status of the
involved species.

The Service has received and made a
finding on a petition to delist the red
wolf (Canis rufus). The petition, dated
August 30, 1991, was submitted by the
American Sheep Industry Association
and was received by the Service on
September 4, 1991.

The petition presents the contention
that the red wolf is a wolf/coyote

- hybrid. The petition references two
- literature citations to support the

discussion of wolf/coyote hybridization.

The petition makes the following three
requests: :

1. Remove the red wolf from the U.S.
Endangered Species List pursuant to
Fish and Wildlife regulations 50 CFR
424.11 and section 4 of the Endangered
Species Act.

2. Suspend all release programs for
the red wolf into the wilds of Alabama,
Kentucky, Louisiana, Mississippi, North
Carolina, South Carolina, and
Tennessee until a decision is made on
delisting the red wolf.

3. Suspend all Endangered Species
Act funding to the red wolf program
until a decision is made on delisting the
red wolf.

The Service has reviewed the petition,
the literature cited in the petition, other
available literature and data, and
consulted with wolf experts and
molecular genetic analysis researchers.
After evaluating all the available
information, the Service finds that the
petition does not present substantial
information indicating that the
requested actions may be warranted.
The following points summarize the
reasons for this finding:

1. Neither the submitted data nor
other available data provide substantial
support for the contention that the red
wolf is a wolf/coyote hybrid.

The petition included an attached
literature reference (Wayne and Jenks
1991), and the petition text included
information from an additional
publication that was not attached. The
Service has reviewed the references,
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along with other data, to determine their
content, significance, and relevance to
the petitioned action. The Service views
the data presented in the petition as a
selective presentation of the information
contained in the cited references. The
petition stated that Nowak (1979) raised
serious questions as to whether the red
wolf was a species, a subspecies, or a
hybrid and concluded that:

In nearly all measurements and other
features in which C. rufus differs from C.
lupus the former approaches C. latrans.
indeed, available specimens of the red wolf
almost bridge the morphological gap between
the proximal extremes of the other two
species. Hybrid origin for C. rufus thus seems
to be one possibility, * * *

This was not a conclusion of Nowak
but is found in the Systematic
Description of the red wolf under
“Remarks.” The remainder of the quoted
paragraph states:

* * * but there are other solutions to the
problem. The most reasonable explanation is
that C. rufus represents a primitive line of
wolves that has undergone less change than
C. lupus, and has thus retained more
characters found in the ancestral stock from
which both wolves and coyotes arose.

Indeed, the fossil evidence reported
by Nowak indicates the red wolf is a
separate species. Red wolf fossils up to
750,000 years old pre-date gray wolf
fossils in North America and also pre-
date coyote presence in the
Southeastern United States. Fossils and
historical museum specimens of North
American Canis can be sorted into three
distinct groups corresponding to the
three species (gray wolf, red wolf,
coyote) with no gradations between the
groups that would be expected if the red
wolf were a hybrid form.

Nowak (Service, personal
communication, 1991) elaborates as
follows:

* * * the earliest large series of museum
specimens from southeastern North America,
taken about 1890-1930, do not show the over-
all blending of gray wolf, red wolf, and
coyote that would be expected if the red wolf
had originated a hybrid. Complete blending is
restricted to central Texas and even there is
limited to red wolf and coyote; the gray wolf
is present in the same area but is easily
distinguishable and not part of the
hybridization process (see pages 4143 of my
paper). Eisewhere, the red wolf and coyote
are sympatric or in close proximity, with
hybrid individuals having appeared at but a
few localities.

It has been said that since the red wolf is in
most respects morphologically intermediate
to the gray wolf and coyote, it must have
resulted from hybridization between the two.
This point is meaningless. In the family
Canidae, as in many groups of animals, there
is a morphological progression of species,
there being numerous cases in which one

species or population may seem to fall
between two others. Rather than
hybridization, such a situation probably
indicates evolutionary stages. In this regard, |
think the red wolf represents a stage that
developed after the coyote but before the
gray wolf; it thus would be expected to be
intermediate to the other two. There are other
small wolves in southern Eurasia, and they
also are in some respects morphometrically
intermediate to North American gray wolves
and coyotes, but of course there are no
coyotes in that region.

Parker (1989) summarized red wolf
taxonomy beginning with the first
description of the red wolf in Florida by
Bartram (1791), based on observations
made in 1774. By contrast, the coyote,
whose distinctiveness is unquestioned,
was not named until 1823, based on
observations made in 1819 {Young and
Jackson 1951). The first publication of a
valid scientific name was by Audubon
and Bachman {1851); they described two
varieties of wolves in the Southeast that
were structurally different from other
wolves and described the coyote as a
full species uniquely different from
wolves. Bangs (1898) stated that the
Florida wolf should be elevated to full
species level; Miller (1912) named it
Canis floridanus. Bailey (1905), in the
meantime, had elevated the red Texan
wolf described by Audubon and
Bachman to a full species with the name
Canis rufus. Goldman (1937, 1944)
consigned all wolves of the Southeast to
one species—C. rufus—and recognized
three subspecies—C. r. rufus for the
small Texas subspecies, C. r. floridanus
for the eastern subspecies, and C. r.
gregoryi for the lower Mississippi valley
subspecies. Most authors, including
Atkins and Dillon (1971), Kurten and
Anderson (1980), Elder and Hayden
(1977), Ferrell e/ al. {1980), Nowak (1970,
1972, 1979), Paradiso (1968), and
Paradiso and Nowak (1971, 1972},
accepted species status for the red wolf.

A minority view that the red wolf was
a subspecies of the gray wolf was
presented by Lawrence and Bossert
(1967) based on results from a multiple
character analysis of North American
Canis, The sample included 20 gray
wolves, 20 coyotes, 20 domestic dogs (C.
familiaris) and a small number of red
wolves collected before 1920. Paradiso
(1968) and Nowak (1979) suggested that
the sample size was too small and did
not truly represent the great geographic
and individual variation of the canids.
By contrast, a large sampling of canid
skulls by Paradiso and Nowak (1971)

.and Nowak (1979) concluded that the

red wolf is a distinct species.

Until this year there was only one
published suggestion of hybrid origin
(Mech 1970), and this provided no -
supporting data. Wayne and Jenks

(1991) provide the only data suggesting a
hybrid origin, while O'Brien and Mayr
(1991) and Gittleman and Pimm (1991}

.accept the hybrid origin hypothesis of

Wayne and Jenks but present no data
regarding the issue.

In contrast to Wayne and Jenks' data,
several studies and unpublished data
contain substantial data as evidence in
support of the red wolf as a distinct
species. Nowak's (1979) monograph,
entitled “North American Quaternary
Canis,” has already been referenced.
Mechanisms that would have produced
hybrids throughout the red wolf's
historical range are not supported by
any published accounts reinterpreting
either the fossil evidence or the
historical distributions of either the
coyote or gray wolf. Ferrell et al. (1980)
found a unique electrophoretically
determined allele {not present in other
Canis) with a distribution congruent
with the geographical distribution of the
red wolf, thus suggesting the survival of
a gene originating in the red wolf. D.C.
Morizot (University of Texas System
Cancer Center, personal communication,
1981), one of the coauthors of Ferrell et
al., concludes that the red wolf is a
separate form which should be
recognized as a small wolf that evolved
in North America, thus supporting
Nowak’s (1979) work. Another study,
covering the brain of canids, confirmed
the distinctiveness of the red wolf in its
cerebeller features and concluded that
the red wolf is more primitive in several
aspects than the other Canis species
considered (Atkins and Dillon 1971).

The red wolf populations currently
existing are descendants of animals
carefully selected based on the best
morphological and taxonomic
information available at that time.
Subsequently, preliminary nuclear DNA
findings (Ferrell et al. 1980) were
considered in the selection of breeding
pairs. From the fall of 1973 to July 1980,
over 400 wild canids from the last
remaining range of the species in
southeastern Texas and southwestern
Louisiana were examined through the
recovery program. Of that number, only
43 were admitted to the breeding/
certification program as probable red
wolves. Final proof of the genetic
integrity of the animals was determined
through the captive-breeding process
and resulted in only 14 animals
becoming the founding stock of the red
wolves existing today (Service 1990).
Nowak (personal communication, 1991)
recently carried out a canonical
discriminant analysis of measurements
of relevant skulls, including coyotes,
gray wolves, pre-1940 red wolves, and
founders of the existing red wolf
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population and their descendants
utilized in the recovery program. Results
show the three species—coyote, red
wolf, and gray wolf—to be distant from
one another. The founders of the
existing red wolf population and their
descendants are statistically near the
original red wolf; i.e., they are breeding
true, with no detectable hybridization.
Visual observations of phenotype also
confirm this conclusion.

Behaviorally and ecologically the red
wolf differs from Southeastern coyotes.
McCarley (1977) found consistent
differences between the vocalization of
red wolves and cayotes. Riley and
McBride (1972) and Shaw (1975) noted
behavioral and ecological differences
between red wolves and coyotes after
studying free-ranging populations in
Texas and Louisiana and concluded that
Canis rufus is a valid taxon.

Preliminary results from the Alligator
River National Wildlife Refuge
reintroduction shed additional light on
red wolf behavior and ecology {Service,
unpublished data). Reintroduced red
wolves are very social, with most of the
animals belonging to packs which
occupy territories. It is not unusual for
yearling and 2-year-old red wolves to
associate with their parents, assist with
pup rearing, and restrict movements to
their natal home range. Reintroduced
red wolves are relatively intolerant of
strange conspecifics; intraspecific
aggression is an important source of
mortality that led to the death of seven
wolves. Thus, in terms of sociality, red
wolves are similar to gray wolves (Mech
1970). In contrast, coyotes are often
more asocial, with animals belonging to
breeding pairs or small family groups.
Pups often disperse before their second
summer. Home ranges of the groups
sometimes evince overlap, and
intraspecific aggression is not believed
to be an important source of mortality
(Gier 1975, Andrews and Boggess 1978,
Bekoff and Wells 1982, Danner and
Smith 1980, Althoff and Gipson 1981,
Roy and Dorrance 1985, Windberg et al.
1985, Harrison 1986, Gese ef a/. 1989,
Person and Hirth 1991).

The ecological role of the red wolf is
largely defined by its food habits.
Analysis of 1,300 scats indicates that
white-tailed deer (Odocoileus
virginianus) and raccoons (Procyon
lotor) are the primary year-round food
items for reiutroduced red wolves
{Service, unpublished data). Aithough
some of the deer are prubably eaten as
carrion, wolf predation of apparently
healthy adult deer has been
documented. Most raccoons are
probably taken as live prey.

in contrast, deer and raccoons are of
‘ertiary or lesser importance to coyotes

in the Southern States, use of deer tends
to be seasonal (greatest during fawning
period and hunting season), and adult
deer are often eaten as carrion
(Korschgen 1957, Fooks 1961, Wilson
1967, Gipson 1974, Meinzer et al. 1975,
Michaelson and Goertz 1977, Smith and
Kennedy 1983, Wooding et al. 1984, Lee
1986, Leopold and Krausman 1986,
Blanton and Hill 1989, Windberg and
Mitchell 1991).

By comparison, gray wolves are
essentially large ungulate predators,
including very large species (such as elk,
moose, and bison), aithough they will
concentrate on smaller ungulates, where
available, and will take other medium-
sized mammals (such as beaver and
Arctic hare) (Mech 1970}. Red wolves do
not have these very large ungulates
available within their current range and
may not be capable of predation on such
large animals. Therefore, based on food
habits, red wolves are most similar to
gray wolves in their ecological role but
do differ somewhat in the significance of
medium-sized mammal prey, such as
raccoons.

2. The petition misinterprets recent
mitochondrial DNA {mtDNA) data by
considering mtDNA to be equivalent to
nuclear DNA.

The petition contains a single
reference (Wayne and Jenks 1991) that
bears directly on hybridization in the
red wolf. That reference reported no
identifiably unique red wolf mtDNA in
present or historical specimens of the
red wolf. Their results show only coyote
mtDNA in existing red wolves and
coyote and gray wolf mtDNA in
historical specimens. Based on these
results, one hypothesis offered is that
the red wolf is a hybrid form resulting
from coyote/gray wolf interbreedings.
The authors also present the following
alternative situations that could account
for their results: (a) The red wolf could
have been a distinct species with unique
mtDNA genotypes that were missed in
their survey or had become extinct
through genetic drift or (b) the red wolf
could have been a Southeastern
subspecies of the gray wolf that was
morphologically, but not genetically,
distinct from cther gray welves.

Wayne (University of California at
Los Angeles. in Jitt., 1991), has provided
the following additional statements
regarding the petition:

This summation of our results is misleading
and incorrect. We show only that red wolves
at some time in their past have bred with
coyotes and gray wolves in the wild, such
interspecific hybridization is common among
closely related vertebrate species and
hundreds of ‘hybrid zones’ have been defined
(Barton & Hewiltt, 1985, 1989). Our results do
not show that all sampled red wolves were a

cross between coyotes and gray wolves as
implied by the letter. In the text we provide
three possible explanations of our

data * * * [see previous page]. Our data,
however, cannot resolve among the three
hypotheses.

Our conclusion in the Nature paper is that
the red wolf has hybridized with coyotes and
gray wolves, We cannot estimate the
frequency or number of interbreeding events
from our data and our conclusion does not
bear directly on the species status of the red
wolf. The interbreeding between red wolves
and other canids likely reflected the absence
of potential same-species mates due to
predator control programs employed by the
U.S. government and livestock industry.

I regard statements in this letter as a
serious misrepresentation of our
results * * ¥

Refsnider (1990) provided a very
thorough discussion of DNA significance
in a finding on a previous petition to
delist the gray wolf, and that discussion
is repeated herein:

The pelition clearly, but erroneously.
¢quates mtDNA with nuclear DNA {the DNA
fuund in the nucleus of cells) and bases its
conclusions upon that error. Mitochondrial
DNA differs substantially from nuclear DNA
in both ite function and in its method of
in! eritance.

Mitochondrial DNA does not occur in the
cel nucieus and does not function in the
pro luction of observable (raits. It codes only
for proteins made and used within the
mitcchondria of individual cells. It does not
code for the inherited physical and
beha vioral characteristics of the organism
upon which natural selection can act. It is
solely [mostly} nuclear DNA that carries the

-genetiv codes for the physical und behavioral

traits of the offspring.

Mitochondrial and nuclear DNA are
inherite] differently because mtDNA is not
located in the cell nucleus. Male sperm are
essentially mobile auclei carrying half of the
male's genetic code in the nuclear DNA;
sperm carrying no mtDNA. Female eggs are
complete female cells, including mtDNA
outside the nucleus, and with nuclei
containing half of the female’s genetic code in
the nuclear DNA. At fertilization the
hybridization of mtDNA cannot occur
because the sperm lacks mtDNA to join with
the mtDNA of the egg.

These differences between mtDNA and
nuclear DNA have several very significant
implications. First, a developing embryo
{typically] contains only its mother's mtDNA,
none is inherited from its father. In contrast,
ruclear DNA is passed on by both parents,
and the nuclear DNA carried by an embryo
criginates equally from both parents, Second,
once new mtDNA is introduced into a
population, it {or possibly a mutated version
of it} will persist indefinitely [or until altered
by mutation)] as long as that matriline (i.e., an
unbroken series of female descendants)
exists. The nction of natural selection will
modify the frequency of organisms having
particular physical and behavioral traits; that
also will change the frequency of the
cansative nuclear DNA in a population by
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changing the frequency of carriers of the
nuclear DNA. However, mtDNA is not
phenotypically expressed and is largely
unaffected [probably less affected] by natural
selection. It can persist in a population
despite the total elimination of nuclear DNA
that originally came from the same source.

Nuclear and mitochondrial DNA
differences mean that mtDNA data cannot be
treated like nuclear DNA data when one is
studying hybridization. For example, over a
number of generations the frequencies of
particular types of mtDNA in a population
have no reliable correlation with the number
of hybridization events, their frequency, or
their timing. Further, the existence of a type
of mtDNA in a population cannot be used to
predict the presence or frequency of nuclear
DNA that may have come from the same
source.

The cited mtDNA study used recently
developed techniques and is the first to
look at mtDNA in red wolves, so the
results of the study may be subject to
further reinterpretation. Thus, the
findings should not be viewed as
conclusive at this point in time. The data
need to be expanded, replicated, and
evaluated in additional studies.
However, a reasonable interpretation of
all the existing DNA data relating to this
petition and that is compatible with
other lines of existing evidence is as
follows:

(1) Interbreeding among all three
species of North American Cani/s (gray
wolf, red wolf, coyote) has occurred in
the past, leading to the exchange of
nuclear and mtDNA. The number of
hybridization events, their frequency,
and their timing is unknown. The Ferrell
et al. study indicates that the red wolf is
a unique species or subspecies separate
from the coyote or other gray wolf
subspecies.

(2) Due to the maternal inheritance of
mtDNA, any coyote-type mtDNA passed
on in red wolves from hybridization
events is not recombined, or diluted,
over time in the recipient red wolf
population. Mitochondrial DNA is
passed on from a mother to her offspring
in its entirety (subject to normal
mutation), and its frequency depends
solely upon the survival and spread of
the matriline in the population. In
contrast, any nuclear DNA that is
subject to selection and is received from
coyotes can be *bred out” by natural or
artificial selective pressures over
succeeding generations, and this may
have happened with the individuals
used in the red wolf captive-breeding
program. There are no data showing
phenotypic, morphological, or
behavioral expression of coyote traits in
the current red wolf populations. This
suggest that female offspring from any
past hybridizations were successfully
backcrossed with male red wolves, and

their offspring did the same. These
backcrossings may have produced
decreasing proportions of any coyote
nuclear DNA in individual wolves, while
maintaining the entire mtDNA
complement. Thus, any coyote traits
coded by nuclear DNA have
disappeared from the red wolf
population, even though the mtDNA
persisted.

(3) The locations and dates of
collections for all wild canids examined
by Wayne and Jenks were in previously
known areas of species overlap and
indicate widespread pockets of
hybridization among the three Canis
species in the early twentieth century
(about 20 years earlier than indicated by
widespread appearance of
morphologically intermediate
specimens). However, this information
has no bearing on the historic genetic
makeup of red wolves away from areas
of known contact with coyotes and gray
wolves prior to 1930. Over half of the
red wolf's historic geographical
distribution remains unsampled, mostly
east of the Mississippi River, where red
wolves were largely extirpated by 1900
and where coyotes were absent until the
1970s.

In summary, the mtDNA study
(Wayne and Jenks 1991) referenced in
the petition supports the hypothesis of
past hybridizations between the three
Canis species. However, mtDNA data
do not show the extent of hybridization
between wolves and coyotes. Also, the
data do not provide evidence of any
current coyote influence from nuclear
DNA in red wolves, and selective
captive breeding provides a likely
scenario for the elimination of such
coyote nuclear DNA from existing red
wolves. The study does not provide any
evidence of coyote phenotypic,
morphological, or behavioral traits
persisting in red wolves.

3. The best scientific and commercial
data available support continued listing
for the red wolf.

The Service is required to use the best
scientific and commercial data available
when making a listing/delisting
decision. As discussed above, the
scientific data supporting hybridization
in red wolves currently came from a
single study. That study suggests past
hybridizations, but provides no support
for current hybridization in the existing
red wolf populations. The remainder of
the relevant scientific data show that
historic and current red wolves lack
coyote, gray wolf, or hybrid phenotypic
and morphological traits.

Reasonable caution, an understanding
of the classic scientific method, and the
Endangered Species Act itself all argue
for a conservative approach in applying

new data and methodologies to the
delising of endangered and threatened
species. The Wayne and Jenks study
raises important questions that should
stimulate further investigation but
should not be considered strongly
supportive of a significant change in
listing and protection for an endangered
and threatened species. The red wolf
recovery program funded the Wayne
and Jenks study and is currently funding
additional work by them on nuclear
DNA.

It is incumbent upon the Service to
avoid a possible premature and
unwarranted removal or relaxation of
protection for a listed species. Given the
current “state of the art” of DNA
analysis and interpretation in wild
canids, the Service must adopt a
conservative approach in the absence of
other substantial data supporting
delisting of the red wolf.

It must also be pointed out that
possible changes in the taxonomy of the
red wolf are unlikely to result in
delisting. The Act defines species to
include any subspecies and any distinct
population segment that interbreeds
when mature. Therefore, if the red wolf
were determined to be a subspecies of
the gray wolf, its endangered status
would continue. If the red wolf were
determined to be entirely a hybrid,
delisting may or may not result,
depending on the results of current
Service reviews of the species concept
and its application to canids. It is
significant that Wayne and Jenks (1991)
and O’Brien and Mayr (1991), while
favoring a hybrid origin for the red wolf,
favor continued protection under the
Act because of the red wolf’s
uniqueness as a population.

On the basis of the best scientific
information available, the Service finds
that this petition does not present
substantial information indicating that
the action requested may be warranted.
The Service recognizes the possibility of
past and present hybridization among
canids in certain geographic localities
and will continue to encourage scientific
research in the area. In addition, the
Service recognizes that recent advances
in molecular genetics have made it
difficult to interpret such data in light of
the classic biological species concept.
However, several different species
concepts, including a revised biological
species concept, are now dominating
taxonomic thinking. These alternative
concepts incorporate the idea of limited
genetic interchange with other
recognized species if there are clear
selective pressures working against th.
persistence of intermediate types. The
Service is currently reviewing and
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evaluating possible alternate species
concepts, with possible ramifications for
the Service’s approach to the protection
of endangered and threatened species
when infrequent interbreeding occurs
with other taxa.

Wayne and Jenks {1991) support the
continued protection of red wolves.
They state:

Even if the red wolf is entirely a hybrid, it
filled the role as top predator throughout its
former geographic range and was thus an
integral part of the ecosystem. The captive
population of red wolves seems to be
morphologically and genetically
representative of the canid that existed in the
southeastern United States, and so its
reintroduction there would restore an
essential component of the fauna.

O'Brien and Mayr (1991) also support
continued protection of the red wolf as
the only available descendants of the
historically occurring canid in the
Southeast.

The debate over the origin and current
taxonomic status of the red wolf is not
likely to be resolved soon, if ever. One
major obstacle to resolving this issue is
that there are very few pelts from red
wolves east of the Mississippi River
prior to 1930, where hybridization with
coyotes would have been unlikely based
on known distribution at that time.
However, the red wolves of taday are
representative of the canids that roamed
the Southeast historically and are
morphologically and behaviorally
distinct from coyotes and gray wolves.
Therefore, there will be no change in
emphasis or commitment for recovery of
the red wolf as a top predator, whether
or not this species’ taxonomic position is
resolved. The recovery of the red wolf is
most important for reestablishing this
canid's unique ecological and
evolutionary role that has been vacant
for some time in ecosystems of the
Southeast. This position is supported by
Wayne (personal communication, 1991},
who states that even if partially a hybrid
form, the red wolf's genetic makeup
would be difficult to reconstruct by
interbreeding gray wolves and coyotes,
and, if the captive-breeding program
were discontinued, a living
representative of the canid that
historically occupied the Southeast
could not be regenerated.
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List of Subjects in 50 CFR Part 17
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Exports, Imports, Reporting and
recordkeeping requirements, and
Transportation.
Dated: January 6, 1992,
Richard N. Smith,
Acting Director, Fish and Wildlife Service.
[FR Doc. 92-7686 Filed 1-10-92; 8:45 am]
BILLING CODE 4310-55-M

ODEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Parts 611 and 678

Shark Fishery of the Atlantic Ocean

AGENCY: National Marine Fisheries
Service (NMFS), NOAA, Commerce.
ACTION: Notice of availability of a
fishery management plan and request
for comments.

SUMMARY: NMFS announces that, acting
on behalf of the Secretary of Commerce
(Secretary), it has prepared a Fishery
Management Plan for Sharks of the
Atlantic Ocean (FMP) and is making it
available for public review and
comment. Written comments are
requested from the public.

DATE: Wrilten comments must be
received on or before March 9, 1992.
ADDRESSES: FMP copies: Copies of the
FMP may be obtained from the
Southeast Regional Office, NMFS, 9450
Koger Boulevard, St. Petersburg, FL
33702, (Telephone 813-893-3161).
Comments: Comments should be sent to
Mr. Richard H. Schaefer, Director, Office
of Fisheries Conservation and
Management, NMFS, NOAA, 1335 East-
West Highway, Silver Spring, Maryland
20910; please mark envelope “Shark
FMP Comments”, (Telephone 301-713~
2334).

FOR FURTHER INFORMATION CONTACT.
Michael E. Justen, 813-893-3161.
SUPPLEMENTARY INFORMATION: The FMP
was prepared by NMFS under authority
of the Magnuson Fishery Conservation
and Management Act (Magnuson Act).
Preparation began under section 304{c)
of the Magnuson Act, which provides for
Secretarial preparation of FMPs under
certain circumstances. Final FMP
approval and implementation is
expected to be under section 304(f) of

the Magnuson Act, which requires the
Secretary to prepare fishery
management plans for highly migratory
species of the Atlantic Ocean, including
“oceanic sharks.”

NMFS prepared a first draft FMP in
1989 and conducted 22 public hearings
on it in coastal states bordering the
Atlantic Ocean, Gulf of Mexico and
Caribbean Sea during November and
December 1989. In response to public
hearing comments and the comments of
the New England, Mid-Atlantic, South
Atlantic, Gulf of Mexico, and Caribbean
Fishery Management Councils, NMFS
significantly revised the FMP in
preparing a second draft FMP. N\MFS
held eight coastwide public hearings on
the second draft FMP in May 1991.
Subsequently, changes were made in the
FMP and related documents {Draft
Environmental Impact Statement (DEIS),
Regulatory Impact Review (RIR), Initial
Regulatory Flexibility Analysis (IRFA).
etc.) to address the comments received
from the public, states, Councils, and
others.

NMFS is interested in comments on
the FMP, DEIS, RIR, and IRFA and will
consider all public comments received
in determining the need for additional
changes. Proposed regulations to
implement the FMP will be published in
the Federal Register shortly for
additional public review and comment.

The FMP proposes management
measures to: (1) Establish a fishing year
of July 1 through June 30; (2) divide the
39 shark species managed by the FMP
into three distinct groups for
management and assessment
purposes—large coastal, small coastal.
and pelagic species; (3) reguire annual
permits for commercial shark fishing
vessels; (4) establish annual quotas for
commercial landings of large coastal
and pelagic species with closures of the
commercial fisheries when those quotas
are reached; (5) close the commercial
fishery for the overfished large coastal
species immediately upon FMP
implementation through June 1992, at
which time the fishery will be reopened:
{6) prohibit “finning” {the practice of
harvesting sharks for fins alone and
discarding the carcass at sea); (7) limit
the exvessel sale of sharks harvested
from the exclusive economic zone of the
Atlantic, Gulf of Mexico, and Caribbean
Sea to those caught by federally
permitted vessels; {8) establish a
minimum size limit for mako sharks; (9}
establish recreational bag limits for
sharks; (10) require sharks that are not
harvested as part of the commercial
quota or under the bag limits to be
released in a manner ensuring maximum
probability of survival; (11) require data
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reports from owners/operators of
permitted vessels and persons
conducting shark fishing tournaments;
(12) require permitted vessels to
accommodate NMFS-approved
observers upon request; (13) authorize
the Assistant Administrator for
Fisheries, NOAA, te implement or adjust

certain management measures in
accordance with a specified regulatory
procedure and based on
recommendations of an "Operation
Team” established under the FMP; and
(14) reduce the total allowable level of
foreign fishing for sharks to zero.

Authority: 18 U.S.C. 1801 et seq.

Dated: January 7, 1992.
David S. Crestin,

Acting Director, Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

|FR Doc. 92-759 Filed 1-8-92; 11:53 am]

BILLING CODE 3510-22-M
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DEPARTMENT OF COMMERCE

Agency Forms Under Review by the
Office of Management and Budget
(OMB)

DOC has submitted to OMB for
clearance the following proposals for
collection of information under the
provisions of the Paperwork Reduction
Act (44 U.S.C. chapter 35).

Agency: Bureau of the Census.

Title: Annual Capital Expenditures
Survey.

Form Number(s): ACE-1, ACE-2.

Agency Approval Number: None.

Type of Request: New collection.

Burden: 24,000 hours.

Number of Respondents: 5,000.

Avg Hours:Per Response: 1 hour and
48 minutes.

Needs and Uses: A major concern of
economic policymakers is the adequacy
of investment in productive plant and
equipment. Much of the current data on
investment are estimates for broad
categories of capital expenditures with
very little or no detail about the
investing industries. We are proposing a
new annual data collection for capital
expenditures to provide detail on capital
expenditures needed for estimating the
national income and product accounts,
estimating productivity of U.S.
industries, evaluating fiscal and
monetary policy, and conducting
research using capital expenditures
data. We plan first to collect 1991 data
in a pilot survey to examine the basic
survey design, forms and content, and
survey processing system. We will also
conduct response analysis designed to
detect major errors in the forms and
obtain respondents reactions to
individual survey items. We will then
collect 1992 data in a preliminary survey
with an expanded panel in order to
further test the processing system and
survey design. We will implement a full-
scale survey for 1993. This request is for
clearance of the pilot survey, the
response analysis, and the preliminary

survey. We will later submit a request
for clearance of the full-scale survey
including refinements from the previous
efforts.

Affected Public: Businesses or other
for-profit organizations.

Frequency: Annually.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Maria Gonzalez,
395-7313.

Agency: Bureau of the Census.

Title: 1992 Census of Mineral
Industries.

Form Number(s): MC1001 through
MC1471.

Agency Approval Number: None.

Type of Request: New collection.

Burden: 80,060 hours.

Number of Respondents: 20,000.

Avg Hours Per Response: 2 hours 6
minutes—short form; 4 hours 20
minutes—long form.

Needs and Uses: The Census Bureau
will conduct the census of mineral
industries as part of the 1992 Economic
Censuses. The economic censuses are
the primary source of facts about the
structure and functioning of the Nation's
economy. They provide essential
information for government, business,
and the public. In particular, census
results serve as part of the framework
for the national accounts, input-output
measures, and key economic indexes;
furnish sampling frames and
benchmarks for economic surveys; and
provide detailed, comprehensive
information for use in policy making,
planning, and program administration.
The 1992 Census of Mineral Industries
will use a mail canvass, supplemented
by data from Federal administrative
records, to measure the economic
activity of approximately 32,500
business establishments classified in
Standard Industrial Classification
Division B. This sector is comprised
mainly of establishments engaged in
metal, nonmetalic and coal mining, and
oil and gas extraction.

Affected Public: Businesses or other
for—profit organizations; small
businesses or organizations.

Frequency: Once every 5 years.

Respondent’s Obligation: Mandatory.

OMB Desk Officer: Maria Gonzalez,
395-7313.

Copies of the above information
collection proposals can be obtained by
calling or writing Edward Michals, DOC
Forms Clearance Officer, (202) 377-3271,
Department of Commerce, room 5312,

14th and Constitution Avenue, NW.,
Washington, DC 20230.

Written comments and
recommendations for the proposed
information collections should be sent to
Maria Gonzalez, OMB Desk Officer,
room 3208, New Executive Office
Building, Washington, DC 20503.

Dated: January 7, 1992.
Edward Michals,

Departmental Forms Clearance Officer,
Office of Management and Organization.

{FR Doc. 92-738 Filed 1-10-92; 8:45 am]
BILLING CODE 3510-07-F

Foreign-Trade Zones Board
[Docket 72-91]

Foreign-Trade Zone 76—Bridgeport,
CT; Request for Subzone; Normag,
inc., Plant; Bridgeport, CT

The comment period for the above
case, involving a request for subzone
status at the steel electric transformer
parts plant of Normag, Inc. (56 FR 58354,
11/19/91), is extended to February 21,
1992, to allow interested parties
additional time in which to comment on
the proposal.

Comments in writing are invited
during this period. Submissions shall
include 5 copies. Material submitted will
be available at: Office of the Executive
Secretary, Foreign-Trade Zones Board,
U.S. Department of Commerce, room
3716, 14th and Pennsylvania Avenue,
NW., Washington, DC 20230.

Dated: January 7, 1992.
Jobn ]. DaPonte, Jr.,
Executive Secretary.
[FR Doc. 92-792 Filed 1-10-92; 8:45 am]
BILLING CODE 3510-05-M

[Docket 2-88]

Foreign-Trade Zone 99—Wilmington,
DE; Withdrawal of Application for
Subzone Status for General Foods
Corporation

Notice is hereby given of the
withdrawal of the application submitted
by the State of Delaware, grantee of FTZ
99, through the Delaware Development
Office, requesting authority for subzone
status for the food products/sugar
processing plant of General Foods
Corporation in Dover, Delaware. The
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application was. filed on January 11, 1988
(53 FR 1809, 1/22/88).

Fhe withdrawal is requested by the
applicant because of changed
circumstances, and the case has been
closed without prejudice.

Dated: January 7, 1992.

John J. DaPoente, Jr.,

Executive Secretary.

|FR Doc. 92-793 Filed 1-10-92; 8:45 am|
BILLING CODE 3518-D8-#

International Trade Administration
[A-549-807; A-570-814)

Postponement of Financiai
Antidumping Duty Determinations and
Rescheduling of Public Hearings:
Certain Carbon Steel Butt-Weld Pipe
Fittings From the People’s Republic of
China and Thaitand

AGENCY: Import Administration,
International Trade Administration, U.S.
Department of Commerce.

ACTION: Notice.

EFFECTIVE DATE: January 13, 1992.

FOR FURTMER INFORMATION CONTACT:
Steve Alley or Lori Way, Office of
Antidumping Investigations, Import
Administration, International Trade
Administration, U.S. Department of
Commerce, 14th Street and Constitution
Avenue, NW., Washington DC 20230;
telephone: (202) 377-3773 or (202] 377~
0656, respectively.

POSTPONEMENT OF FINAL
DETERMINATION: China North Industries
Corperation, Jilin Previncial Machinery
& Equipment Import & Expeort
Corporation, Liaoming Machinery &
Equipment Import & Export Corporation,
Lioning Metals & Minerals Import &
Export Corporation, Shandong Metals &
Minerais Import & Expert Corporation,
and Shenyang Machinery & Equipment
Import & Export Corporation, six of the
seven participating respondents in the
People’s Republic of China 9PRC)
proceeding, represent a significant
proportion of exports of certain carbon
steel buttweld pipe fittings from the PRC
to the United States. On December 20,
1991, these responsdents requested that
the Department pestpone the final
determination until not later than 135
days after the date of publication of the
preiiminary determination, in
accordance with section 735{a)(2) of the
Tariff Act of 1930, as amended {the Act).
On December 23, 1981, the U.S. Fittings
Group, the petitioner, opposed
respondents’ request for postponement
on the basis that respondents failed to
allege that they account for a significant
proportion of exports.

TTU Industrial Corperation Lic.
{TTU), one of two participating
respondents in the Thailand preceeding,
represents a significant propoetion of
exports of certain carbon steel buttweld
pipe fittings from Thailand to the United
States. On December 23, 1981, TTU
requested that the Department postpone
the final determination until not later
than 135 days after the date of
publication of the prelimmary
determination, in accordance with the
Act. On Decemsber 31, 1991, Awaji
Sangyo Ca., Ltd. {Awaji}, the second of
the two paticipating respondents in this
proceeding. requested that the
Department postpone the fimal
determination for a period not greater
than 30 days from the oziginally
scheduled final determination date.

Pursuant to 19 CFR 353.20(b), if
exporters who account for a significant
proportion of exports of the
merchandise under investigation request
an extension subsequent to an
affirmative preliminary determination,
we are required, absent compelling
reasons to the contrary, to grant the
request. Such is the case with
respondents in the PRC proceeding.
Regarding the request for a partial
postponement in the Thailand
proceeding, 19 CFR 353.20{b} allows the
Department to issue its final
determination at any time prior to 135
days after the date of publication of the
preliminary determination. Therefore,
we do not need to limit the
postponement of the final determination
to 30 days from the originally scheduled
determination date. Accordingly, we are
postponing our final det« rminations as
to whether sales of certain carbon steel |
butt-weld pipe fittings from the Peaple’s
Republic of China and Thwiland,
respectively, have been made at less
than fair value until not later than May
11, 1992,

Public Comment

In accordance with 19 CFR 353.38(b),
we will hold public hearings to afford
interested parties an opportunity to
comment on arguments raised in case or
rebutta] briefs. We are rescheduling the
public hearings announced in the
Preliminary Determination of Sales at
Less Than Fair Value: Certain Carbon
Steel Butt-Weld Pipe Fittings From the
People’s Republic of China, 56 FR 66831
(December 26, 1991), and in the
Preliminary Determination of Sales at
Less Than Fair Value: Certain Carbon
Steel Butt-Weld Pipe Fittings From
Thailand, 56 FR 86835 (December 286,
1981). The PRC hearing will be held on
April 15,1992, at 9:30 a.m. at the U.S.
Department of Commerce in Room 3708,
and the Thailand hearing will be held on

April 14, 1982, at 1:3¢ pm. at the U S,
Department of Commerce in room 3708,
14th Street and Constitution Avenue,
NW., Washington, DC 20230. Parties
sheuld confirm by telephone the time,
date, and place of the hearing 48 hours
prior to the scheduled time. In
accordance with 19 CFR 353.38, case
briefs or other written comments in at
least ten copies must row be submitted
to the Assistant Secretary no later than
April 8, 1992, and rebuttal briefs ne later
tiran April 10, 1992. Oral presentations
will be limited to issues raised in the
briefs in accordance with 19 CFR
353.38(b). This notice is published
pursuant to section 735(d] of the Act and
19 CFR 353.20(b])(2).

Dated January 6. 1962.
Alan M. Dunn,

Assistant Secretary for Impaort
Administration,

[FR Doc. 82-794 Filed 1-10-92 845 am}
BILLNG CODE 3810-DS8

[A-588-017F

Clear Plate and Float Glass From
Japar; Court Decision and Suspension
of Liquidation

AGENCY: International Trade
Administration/Import Administration
Department of Commerce.

ACTION: Notice of court decision and
suspension of liquidation.

SUMMARY: On December 13, 1991, the
United States Court of International
Trade affirmed the International Trade
Administration’s amended
determination upon remand that the
Department of Commerce could no
longer find that resumption of dumping
was unlikely. Based upon this finding.
the Department of Commerce should not
have revoked the order in 1981, PPG
Industries, Inc. v. United States, No. 81—
07-00986, Slip Op. 91-112 (CIT
December 13, 1991). If the Court’s
opinion in this case i8 not appealed, or is
affirmed on appeal, then apn antidumping
duty order on clear plate and float glass
from Japan will be reissued.

In accordance with the decision of the
Court of Appeals. for the Federal Circuit
in Timken Co. v. United States, 893 F.
2d. 337 (Fed. Cir. 1990), Commerce will
order the suspension of liquidation of
the subject merchandise.

EFFECTIVE DATE: December 23, 1991.

FOR FURTHER INFORMATION CONTACT:
Philip C. Marchal or Maureen Flannery,
Office of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington.
DC 20230; telephone (202) 377-2923.
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SUPPLEMENTARY INFORMATION:
Background

On June 25, 1981, the Department of
Commerce (the Department) published
its final revocation determination
involving clear plate and float glass
from Japan. Final Results of
Administrative Review and Revocation
of the Antidumping Finding on Clear
Plate and Float Glass From Japan, 46 FR
32926 (June 25, 1981). This determination
was based upon Department of Treasury
(Treasury) findings that no sales at less
than fair value had occurred for several
years prior to February 17, 1977, the date
of Treasury's tentative determination to
revoke. The petitioners instituted an
action challenging the Department's
final determination. On December 29,
1988, the Court of International Trade
(CIT) issued PPG Industries v. United
States, 12 CIT , 702 F. Supp. 914,
Slip Op. 88-174 (December 29, 1990),
which remanded the determination to
the Department, to conduct a review of
entries from February 17, 1977 through
February 5, 1981, the date of the
Department's tentative determination to
revoke. Upon remand, the Department
concluded that its 1981 revocation was
justified because during the period
mentioned above there had been no
sales at less than fair value. In an
unpublished decision, dated January 1,
1991, the CIT remanded the
determination to the Department a
second time to “'determine if more recent
data (data from 1988-89) confirm the
historical administrative view that
resumption of dumping was unlikely and
that revocation therefore is in order.”
PPG Industries, Inc. v. United States,
“Memorandum and Order" at 3, Court
No. 81-07-00986 (CIT, January 14, 1991}.
Upon second remand, the Department
examined, pursuant to the CIT's order,
the recent information submitted by
petitioners and determined that the data
do not “confirm the historical
administrative view that resumption of
dumping was unlikely and that
revocation therefore is in order.” Final
Results of the Second Remand, Court
No. 81-07-00986, p. 2 (June 28, 1991),
quoting, Memorandum and Order, p.3
(January 14, 1991). This remand was
affirmed by the CIT on December 13,
1991, PPG Industries, Inc. v. United
States, No. 81-07-00986, Slip Op. 91-112
(CIT December 13, 1991) (PPG
Industries).

Accordingly, absent an appeal, or, if
appealed, upon a “conclusive” decision
by the Court of Appeals for the Federal
Circuit (CAFC), affirming the CIT, an
antidumping duty order on clear plate
and float glass from Japan will be
published effective December 23, 1991.

SUSPENSION OF LIQUIDATION: In its
decision in Timken Co. v. United States,
893 F.2d 337 (Fed. Cir. 1990), the CAFC
held that the Department must publish
notice of a decision of the CIT or the
CAFC which is not in harmony with the
Department's or the International Trade
Commission’s respective
determinations. Publication of this
notice fulfills that obligation. The CAFC
also held that in such a case, the
Department must suspend liquidation
until there is a “conclusive” decision in
the action. Therefore, effective
December 23, 1991, the Department is
suspending liquidation pending the
expiration of the period to appeal or
pending a final decision of the CAFC if
PPG Industries, Slip Op. 91-112, is
appealed.

Date: January 6, 1992.
Alan M. Dunn,

Assistant Secretary for Import
Administration.

[FR Doc. 92-795 Filed 1~10-92; 8:45 am]
BILLING CODE 3510-DS-M

[A-570-101]}

Greige Polyester/Cotton Printcloth
From the People’s Republic ot China;
Final Results of Antidumping Duty
Administrative Review and
Determination Not To Revoke

AGENCY: International Trade
Administration/Import Administration,
Department of Commerce.

ACTION: Notice of final results of
antidumping duty administrative review
and determination not to revoke.

SUMMARY: On April 25, 1989, the
Department of Commerce published the
preliminary results of its antidumping
duty administrative review and
tentative determination to revoke the
antidumping duty order on greige
polyester/cotton printcloth from the
People’s Republic of China. The review
covers one manufacturer/exporter of
this merchandise to the United States
and the period September 1, 1987,
through August 31, 1988.

We gave interested parties an
opportunity to comment on the
preliminary results and tentative
determination to revoke. On May 31,
1989, we held a hearing. Subsequently,
despite the respondent’s claim that no
shipments to the United States were
made during the period from September
1, 1984, through August 31, 1988, we
discovered that the respondent exported
two shipments of printcloth to the
United States during the period of
review. We provided the respondent the
opportunity to comment on our findings.

We did not receive a timely response
concerning these shipments from the
respondent. Therefore, we have decided
not to revoke the antidumping duty
order on printcloth from the People's
Republic of China on the basis of two
shipments of printcloth imported into
the United States from the People’s
Republic of China during the period of
review.

EFFECTIVE DATE: January 13, 1992.

FOR FURTHER INFORMATION CONTACT:
Martha J. Butwin or Melissa G. Skinner,
Office of Antidumping Compliance,
International Trade Administration, U.S.
Department of Commerce, Washington,
DC 20230; telephone (202) 377-4852.

SUPPLEMENTARY INFORMATION:

Background

On April 25, 1989, the Department of
Commerce (the Department) published
in the Federal Register (54 FR 17,802} the
preliminary results of its antidumping
duty administrative and tentative
determination to revoke the
antidumping duty order or greige
polyester/cotton printcloth from the
People’s Republic of China (PRC) (48 FR
41,614, September 16, 1983). The
Department has now completed that
administrative review in accordance
with section 751 of the Tariff Act of 1930
(the Tariff Act)

Scope of the Review

Imports covered by this review are
shipments of greige polyester/cotton
printcloth, other than 8080 type.
Greige polyester/cotton printcloth is
unbleached and uncolored printcloth.
The term “printcloth” refers to plain
woven fabric, not napped, not fancy or
figured, of single yarn, not combed, of
average yarn number 26 to 40, weighing
not more than 6 ounces per square yard,
of a total count of more than 85 yarns
per square inch, of which the total count
of the warp yarns per inch and the total
count of the filling yarns per inch are
each less than 62 percent of the total
count of the warp and filling yarns per
square inch.

During the review period such
merchandise was classifiable under
items 326.26 through 326.40 of the Tariff
Schedules of the United States of
America (TSUSA). This merchandise is
currently classifiable under Harmonized
Tariff Schedule (HTS) item 5210.11.60.
The TSUSA and HTS item numbers are
provided for convenience and Customs
purposes. The written description
remains dispositive.

The review covers one manufacturer/
exporter of greige polyester/cotton
printcloth from the PRC and the period
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September 1, 1987 through August 31,
1988.

Analysis of Comments Received

We invited interested parties to
comment on the preliminary results and
tentative determination to revoke. At
the request of the respondent, China
National Textiles Import and Export
Corporation (Chinatex), and the
petitioner, the American Textile
Manufacturers Institute, Inc. (ATMI), we
held a hearing on May 31, 1989.

Comment 1: The petitioner argues that
the tentative determination to revoke
violates the Department’s policy against
issuing revocations on the basis of no
shipments.

Department’s Position: The
Department published its tentative
determination to revoke on April 25,
1989. Greige Polyester/Cotton Printcloth
from the People's Republic of China:
Preliminary Results of Antidumping
Duty Administrative Review and
Tentative Determination to Revoke, 54
FR 17,802. This determination was
published two days prior to the effective
date of the revised 1989 regulations of
the International Trade Administration.
Therefore, the former version of these
regulations governed this tentative
determination. Departmental practice
under the former regulations had been to
grant a revocation of an antidumping
order on the basis of four years of no
shipments of the stated goods. See Final
Results of Antidumping Duty;
Administrative Review and Revocation
in Part; Pressure Sensitive Tape from
Italy, 55 FR 6,031-8,032 (February 21,
1990). As a result, the Department was
correct to base its tentative revocation
upon the belief that Chinatex had not
shipped printcloth to the United States
for four years. However, we have
subsequently discovered evidence that
Chinatex did indeed ship two orders of
printcloth to the United States during
the period of review. Thus, we have
determined not to revoke the
antidumping duty order on greige
printcloth from the PRC.

Comment 2: The petitioner contends
that the mere absence of shipments does
not support a conclusion that there is no
likelihood that sales at less-than-fair-
value (LTFV) will be resumed by
Chinatex.

Department's Position: We agree that
the mere absence of shipments gives no
indication whether or not LTFV sales
will resume. However, due to the fact
that we have determined not to revoke
the order on the basis of the two
shipments which Chinatex exported to
the United States, the question of
likelihood of resumption of dumping is
moot.

Comment 3: The petitioner argues that
Chinatex is likely to resume LTFV sales
in the United States based upon the
petitioner's LTFV calculations and
because the petitioner claims that the
PRC has gone from a minor exporter to
the largest single exporter of textile
products to the United States over the
past ten years.

The respondent asserts that there is
no likelihood that it will resume sales of
printcloth at LTFV in the United States.
This assertion is based upon the
respondent’s assurances to the
Department that it will not resume LTFV
sales, the respondent’s calculations
which allegedly demonstrate that
Chinatex is able to “comfortably”
compete in the United States market
without dumping, and the existence of
U.S. import quotas on PRC printcloth.

In addition, the respondent argues
that the petitioner's calculations
predicting the respondent’s foreign
market value (FMV) and U.S. price if the
respondent were to ship printcloth to the
U.S. are clearly erroneous.

Department's Position: According to
19 CFR 353.54(a) (1989), before revoking
an antidumping duty order the
Department must be satisfied that (1)
“there is no likelihood of resumption of
sales at less than fair value” and must
demonstrate that (2) the sales of
merchandise subject to an antidumping
duty order “are no longer being made at
less than fair value.”

Both the petitioner and the respondent
submitted comments on the
Department’s tentative determination to
revoke the antidumping order. In
addition, they each provided cost and
factors information to demonstrate that
there is or is not a likelihood that the
respondent will resume LTFV sales of
printcloth in the United States.
However, since we have determined not
to revoke the order (see Comment 1),
these points are moot.

Final Results of the Review

Based on our analysis of these
comments, and based on the fact that
Chinatex has shipped two orders of
greige polyester/cotton printcloth from
the PRC during the period of review, we
have determined not to revoke the
antidumping duty order covering such
printcloth from the PRC.

Chinatex did not submit a completed
response to the Department’s
questionnaire because Chinatex claimed
that it made no shipments of printcloth
furing the period of review. The
Department subsequently determined
that Chinatex made two shipments of
printcloth to the United States from the
PRC during this review period. The
Department gave Chinatex the

opportunity to comment on these
shipments. Because Chinatex’s response
was untimely, the Department used as
best information available the highest
margin from a review during which data
concerning the shipment of greige
polyester/cotton printcloth from the
PRC was provided by Chinatex to the
Department.

We have determined that the
following margin exists for the period
September 1, 1987 through August 31,
1968:

Manufacturer/exporter Margin/percent

Chinatex 224

As provided for in section 751{a)(1) of
the Tariff Act, a cash deposit of
estimated antidumping duties of 22.4
percent shall be required on all
shipments of this merchandise. These
deposit requirements are effective for all
shipments of greige polyester/cotton
printcloth from the PRC entered, or
withdrawn from warehouse, for
consumption on or after the date of
publication of this notice.

This administrative review and notice
are in accordance with section 751(a)(1)
of the Tariff Act (19 U.S.C. 1675(a)(1),
and 19 CFR 353.22(1990)).

Dated: December 31, 1991.
Alan M. Dunn,

Assistant Secretary for Import
Administration.

[FR Doc. 92-796 Filed 1-10-92; 8:45 am]
BILLING CODE 3510-DS-M

National Institute of Standards and
Technology

[Docket No. 911187-1287]
RIN 0693-AA96

A Proposed Federal Information
Processing Standard for Integrated
Services Digital Network (ISDN)

AGENCY: National Institute of Standards
and Technology (NIST), Commerce.

ACTION: Notice; request for comments.

SUMMARY: A Federal Information
Processing Standard (FIPS) for
Integrated Services Digital Network
(ISDN}) is being proposed. This proposed
standard defines the generic protocols
necessary to establish transparent
Integrated Services Digital Network
(ISDN) connections among government
networks and between government and
conformant common carrier networks.
This proposed FIPS provides a minimal
set of bearer services, and is based on
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national standards, international
standards, and implementation
agreements developed by the North
American ISDN Users’ Forum (NIU-
Forum). Future versions of this proposed
FIPS will provide protocols for
additional services, teleservices and
applications

The purpose of this notice is to salicit
views from the public, manufacturers,
and Federal, State, and local
government users so that their needs
can be considered prior to submission of
this proposed standard to the Secretary
of Commerce for review and approval.

The proposed standard contains two
sections: (1) An announcement section,
which provides information concerning
the applicability, implementation, and
maintenance of the standard; and (2} a
specifications section which deals with
the technical aspects of the standard.
Only the announcement section of the
standard i3 provided in this notice.
Interested parties may obtain copies of
the specifications section from the
Standards Processing Coordinator
(ADP), National Institute of Standards
and Technology, Technology Building,
room B-64, Gaithersburg, MD 20899,
telephone (301) 975-2816.

DATES: Comments on this proposed
standard must be received on or before
April 13, 1992,

ADDRESSES: Written comments
concerning the proposed standard
should be sent to: Director, Computer
Systems Laboratory, ATTN: Proposed
FIPS for ISDN, Technology Building,
room B-154, National Institute of
Standards and Technology,
Gaithersburg, MD 20899.

Written comments received in
response to this notice will be made part
of the public record and will be made
available for inspection and copying in
the Central Reference and Records
Inspection Facility, room 6020, Herbert
C. Hoover Building, 14th Street between
Pennsylvania and Constitution Avenues,
NW., Washington, DC 20230.

FOR FURTHER INFORMATION CONTACT:
Mr. David Su, National Institute of
Standards and Technology,
Gaithersburg, MD 20899, telephone (301)
975-6194.

Dated: January 7, 1992,
Johr W. Lyons,
Director

Federal Information Processing
Standards Publication Date
Announcing the Standard for Integrated
Services Digital Network (ISDN)

Federal Information Processing
Standards Publications (FIPS PUBS) are
issued by the National Institute of
Standards and Technology after

approval by the Secretary of Commerce
pursuant to section 111(d) of the Federal
Property and Administrative Services
Act of 1949 as amended by the
Computer Security Act of 1987, Public
Law 100-235.

1. Name of Standard, Integrated
Services Digital Network (ISDN) (FIPS
PUB____).

2. Category of Standard. Computer-
Related Telecommunications Standards.

3. Explanation. This publication
defines the generic protocols necessary
to establish transparent Integrated
Services Digital Network (ISDN}
connections among government
networks and between government and
conformant common carrier networks.
This FISP provides a minimal set of
bearer services, and is based on
national standards, international
standards, and implementation
agreements developed by the North
American ISDN Users' Forum (NIU-
Forum). Future versions of this FIPS will
provide protocols for additional
services, teleservices and applications.

This standard supports a range of
integrated services including voice, data,
image, and video services. This standard
is consistent with Federal Information
Processing Standard 146~1, Government
Open Systems Interconnection Profile
(GOSIP), which provides protocols for
computer to computer data
communications using ISDN as a lower
layer network technology.

4. Approving Autharity. Secretary of
Commerce.

5. Maintenance Agency. U.S.
Department of Commerce, National
Institute of Standards and Technology
(NIST], Computer Systems Laboratory.

8. Cross Index. NIST Special
Publication 500~195, North American
ISDN Users’ Forum Agreements on
Integrated Services Digital Network
(ISDN), September 1991.

7. Related Documents. Related
documents are listed in the Reference
Section of the ISDN document.

8. Objectives. The primary objectives
of this standard are:

—To achieve interconnection and
interoperability of user and network
equipment that are acquired from
different manufacturers in an open
systems environment;

—To reduce the costs of acquiring user
equipment for ISDN services;

—To facilitate the use of advanced
technology by the Federal
Government;

—To stimulate the development of
commercial products compatible with
ISDN standards.

9. Specifications. Integrated Services
Digital Network (ISDN]} (affixed].

10. Applicability. This standard is for
use by Federal agencies for the
acquisition of ISDN Customer Premise
Equipment (CPE}), ISDN adaptors,
switches, and Private Branch Exchanges
(PBX]. It is also for use by the Federal
Telecommunications System (FTS 2000]
in the acquisition of telecommunications
services for Federal agencies. This
standard can also be used by any
organization acquiring ISDN services.

11. Implementation. This standard is
effective six (6) months after date of
publication of final document in the
Federal Register of its approval by the
Secretary of Commerce. This standard
shall be cited in solicitations and
contracts initiated after the effective
date, when the services or products to
be acquired provide the specified
functionality. Agencies are permitted
and encouraged to cite this standard in
procurement requests initiated any time
after the date of promulgation.

For the indefinite future, agencies will
be permitted to buy additional services
that are beyond the scope of this
standard.

The ISDN Conformance Test working
group in the NIU-Forum has developed a
set of abstract test suites for selected
standards and implementation
agreements. Test systems implementing
these abstract conformance test suites
have been developed, or are being
developed by testing organizations. As
these test systems are complete, NIST
will specify the test systems and testing
organizations which are aceredited to
perform conformance testing for this
standard.

12, Waivers. Under certain
exceptional circumstances, the heads of
Federal departments and agencies may
approve waivers to Federal Information
Processing Standards (FIPS}). The head
of such agency may redelegate such
authority only to a senior official
designated pursuant to section 3506(b)
of title 44, U.S. Code. Waivers shall be
granted only when:

a. Compliance with a standard would
adversely affect the accomplishment of
the mission of an operator of & Federal
computer system, or

b. Cause a major adverse financial
impact on the operator which is not
offset by Governmentwide savings.

Agency heads may act upon a written
waiver request containing the
information detailed above. Agency
heads may also act without a written
waiver request when they determine
that conditions for meeting the standard
cannot be met. Agency heads may
approve waivers only by a written
decision which explains the basis on
which the agency head made the
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required finding(s). A copy of each such
decision, with procurement sensitive or
classified portions clearly identified,
shall be sent to: National Institute of
Standards and Technology; ATTN: FIPS
Waiver Decisions, Technology Building,
room B-154; Gaithersburg, MD 20899.

In addition, notice of each waiver
granted and each delegation of authority
to approve waivers shall be sent
promptly to the Committee on
Government Operations of the House of
Representatives and the Committee on
Governmental Affairs of the Senate and
shall be published promptly in the
Federal Register.

When the determination on a waiver
applies to the procurement of equipment
and/or services, a notice of the waiver
determination must be published in the
Commerce Business Daily as a part of
the notice of solicitation for offers of an
arquisition or, if the waiver
determination is made after that notice
is published, by amendment to such
notice.

A copy of the waiver, any supporting
documents, the document approving the
waiver and any supporting and
accompanying documents, with such
deletions as the agency is authorized
and decides to make under 5 U.S.C.
552(b), shall be part of the procurement
documentation and retained by the
agency.

13. Special Information. This FIPS
encompasses the protocols and
implementation agreements for the D
channrel procedures for the underlying
(Layers 1, 2, and 3) ISDN protocols as
well as a limited set of other protocols,
such as ISDN bearer services, X.25
Packet Services, and Terminal
Adaption. Common Channel
Signalling—Signalling System #7
protocols are not included.

[FR Doc. 92~798 Filed 1-10-92; 8:45 am|
BILLING CODE 3510-CN-M

{Docket No. 911218-1318]

- National Voluntary Laboratory
Accreditation Program

AGENCY: National Institute of Standards
and Technology, Commerce.

ACTION: Notice; Publication of 1991
NVLAP directory {NIST SP 810)
Supplement #2.

SUMMARY: The National Institute of
Standards and Technology (NIST)
announces the publication of the second
supplement to the 1991 Directory of
Accredited Laboratories of the National
Voluntary Laboratory Accreditation
Program. The supplement lists
laboratories accredited as of October 1,
1991. Single copies of the supplement

may be obtained by sending a self-
addressed mailing label to NVLAP,
NIST, Building 411, room A146,
Gaithersburg, MD 20899.

Note: One (1) copy of the supplement will
automatically be sent to each laboratory
enrolled in the NVLAP program.

FOR FURTHER INFORMATION CONTACT:
Albert D. Tholen, Chief, Laboratory
Accreditation Program, National
Institute of Standards and Technology.
Bldg. 411, room A146, Gaithersburg, MD
20899, (301) 975—4016.
SUPPLEMENTARY INFORMATION: The
NVLAP Directory of Accredited
Laboratories is published annual
pursuant to 7.68{a) of the National
Voluntary iaboratory Accreditation
Program {NVLAP) Procedures (title 15,
part 7 of the Code of Federal
Regulations). The supplements to the
Directory are published quarterly.
Previous supplements are superseded
with this notice.

Dated: January 7, 1992.
John W. Lyons,
Director.
[FR Doc. 92-799 Filed 1-10-92; 8:45 am]
BILLING CODE 3510-13-M

National Oceanic and Atmospheric
Administration

Coastal Zone Management: Federal
Consistency Appeal by The Niantic
Dockominium Association from an
Objection by the State of Connecticut

AGENCY: National Oceanic and
Atmospheric Administration,
Commerce.

AcCTION: Notice of appeal and request for
comments.

SUMMARY: On January 10, 1991, the
Secretary of Commerce (Secretary})
received a notice of appeal from The
Niantic Dockominium Association
(Appellant). The Appellant is appealing
to the Secretary under section
307(c)(3)(A) of the Coastal Zone
Management Act of 1972 (CZMA), as
amended and the Department of
Commerce's implementing regulations at
15 CFR part 930, subpart H. The appeal
is taken from an objection by the State
of Connecticut Department of
Environmental Protection {State) to the
Appellant’s consistency certification
that its proposal for a U.S. Army Corps
of Engineers permit is consistent with
Connecticut’s coastal zone management
program. Specifically, the Appellant
proposes a dredge and fill operation to
relocate a section of the presently
authorized federal channel in the
Niantic River in the Town of East Lyme,
County of New London, Connecticut.

The Appellant proposed the operation,
involving 2,000 cubic yards of fill
material, in order to maintain its.
existing marina structures in their
present location, parts of which are said
to encroach upon the federal channel.

The CZMA provides that a timely
objection by a state to a consistency
certification precludes any federal
agency from issuing licenses or permits
for the activity unless the Secretary
finds that the activity is either
“consistent with the objectives” of the
CZMA (Ground I) or “necessary in the
interest of national security” (Ground
11). (Section 307(c)(3)(A)). To make such
a determination, the Secretary must find
that the proposed project satisfies the
requirements of 15 CFR 930.121 or
930.122.

The Appellant requests that the
Secretary override the State's
consistency objections based on Ground
1. To make the determination that the
proposed activity is “consistent with the
objectives” of the CZMA, the Secretary
must find that: (1) The proposed activity
furthers one or more of the national
objectives or purposes contained in
sections 302 or 303 of the CZMA, (2) the
adverse effects of the proposed activity
do not outweigh its contribution to the
national interest, (3) the proposed
activity will not violate the Clean Air
Act or the Federal Water Pollution
Control Act, and {4) no reasonable
alternative is available that would
permit the activity to be conducted in a
manner consistent with the State's
coastal management program. 15 CFR
930.121.

Public comments are invited on the
findings that the Secretary must make as
set forth in the regulations at 15 CFR
930.121. Comments are due within 30
days of the publication of this notice
and should be sent to Brett R. Joseph,
Attorney-Adviser, Office of the
Assistant General Counsel for Ocean
Services, National Oceanic and
Atmospheric Administration (NOAA),
U.S. Department of Commerce, 1825
Connecticut Avenue, NW., suite 603,
Washington, DC 20235. Copies of
comments should also be sent to Mr.
Arthur J. Rocque, Jr., Director, Coastal
Resources Management Division, State
of Connecticut, Department of
Environmental Protection, 165 Capitol
Avenue, Hartford, Connecticut 06106.

All nonconfidential documents
submitted in this appeal are available
for public inspection during business
hours at the offices of the State of
Connecticut, Department of
Environmental Protection and the Office
of the Assistant General Counsel for
Ocean Services, NOAA.
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FOR FURTHER INFORMATION CONTACT:
Brett R. Joseph, Attorney-Adviser, Office
of the Assistant General Counsel for
CGcean Services, National Oceanic and
Atmospheric Administration (NOAAJ},
U.S. Department of Commerce, 1825
Connecticut Avenue, NW., suite 603,
Washington, DC 20235, {202} 606~4200.
[Federal Domestic Assistance Catalog No.
11.419 Coastal Zone Management Program
Aassistance}

Dated: December 31, 1991.
Thomas A. Campbeli,
General Counsel.
[FR Doc. 92~725 Filed 1-10-92; 8:45 am]
BILLING CCDE 3510-08-M

Pacific Fishery Management Council;
Rescheduled Teleconference

AGENCY: Nationa! Marine Fisheries
Service, NOAA, Commerce.

The Pacific Fishery Management
Council's Budget Committee has
canceled a public teleconference
originally scheduled to be held January
7, 1992, at 1:30 p.m., and rescheduled
that teleconference for January 14, 1992,
at 2 p.m. An agenda was published
previously on December 27, 1991, at 56
FR 67065 and remains unchanged.

Members of the public that wish to
participate in the teleconference or need
more information should contact
Lawrence D. Six, Executive Director,
Pacific Fishery Management Council,
2000 SW. First Avenue, room 420,
Portland, Oregon 97201, telephone: {503)
326-6352.

Dated: January 7, 1992.

David S. Crestin,

Deputy Director Office of Fisheries
Conservation and Management, National
Marine Fisheries Service.

[FR Doc. 92-730 Filed 1-10-92; 8:45 am|
BILLING CODE 3510-22-M

ram— —

COMMODITY FUTURES TRADING
COMMISSION

Chicago Mercantile Exchange
Proposed Futures and Futures Option
Contracts

AGENCY: Commodity Futures Trading
Commission.

ACTION: Notice of availability of the
terms and conditions of proposed
commodity futures and futures option
contracts.

SUMMARY: The Chicago Mercantile
Exchange (CME or Exchange) has
applied for designation as a contract
market in futures and futures options on
the FT-SE 100 share index. The Director
of the Division of Economic Analysis

(Division} of the Commission, acting
pursuant to the authority delegated by
Commission Regulation 140.96, has
determined that publication of the
proposai for comment is in the public
interest, will assist the Commission in
considering the views of interested
persons, and is consistent with the
purposes of the Commedity Exchange
Act.

DATES: Comments must be received on
or before January 14, 1992,

ADDRESSES: Interested persons should
submit their views and comments to
Jean A. Webb, Secretary, Commodity
Futures Trading Commissict, 2033 K
Street NW., Washington, DC 20581.
Reference should be made to the CME
FT-SE 100 share index contracts.

FOR FURTHER INFORMATICN CONTACT:
Please contact Steve Sherrod of the
Division of Economic Analysis,
Commodity Futures Trading
Commission, 2033 K Street NW.,
Washington, DC 20581, telephone 202-
254-7303.

SUPPLEMEKTARY INFORMATION: Copies
of the terms and conditions of the
proposed contracts will be available for
inspection at the Office of the
Secretariat, Commodity Futures Trading
Commission, 2033 K Street NW,,
Washington, DC 20581 Copies of the
terms and conditions can be abtained
through the Qffice of the Secretariat by
mail at the above address or by phone
at (202) 254-6314.

Other materials submitted by the
CME in support of the appiications for
coniract market designation may be
available upon request pursuant to the
Freedom of Information Act (5 U.S.C.
552) and the Commission’s regulations
thereunder (17 CFR part 145 (1987)),
except to the extent they are entitled to
confidential treatment as set forth in 17
CFR 145 and 145.9. Requests for copies
of such mat:erials should be made to the
FOI, Privacy and Sunshine Act
Compliance Staff of the Office of the
Secretariat at the Commission's
headquarters in accordance with 17 CFR
145.7 and 145.8.

Any person interested in submitting
written data, views, or arguments on the
terms and conditions of the proposed
contracts, or with respect to other
materials submitted by the CME in
support of the applications, should send
such comments to Jean A. Webb,
Secretary, Commodity Futures Trading
Commission, 2033 K Street, NW.,,
Washington, DC 20581 by the specified
date.

Issued in Washington, DC, on January 7.
1992.

Gerald Gay,

Director

|FR Doe. 92-700 Filed 1-10-92; 8:45 am]
BILLING CODE 8357-01-M

COMMISSION ON NATIONAL AND
COMMUNITY SERVICE

Notice of Funding Deadiines

AGENCY: Commission on National and
Community Service.

ACTION: Notice.

SUMMARY: The Commission on National
and Community Service, established by
the National and Community Service
Act of 1990, {Pub. L. 101610, as
amended by Pub. L. 162-10) hereby
notifies States (including the
Commonwealith of Puerto Rico, the
Virgin Islands, Guam, American Sainoa,
the Commonwealth of the Northern
Mariana Islands, and Palau, until such
time as the Compact of Free Asscciation
is ratified) that they are eligible to apply
for funds under the following National
and Community Service Act programs:

Serve-America: For programs
sponsored by schools or community-
based agencies to involve school-aged
youth in service to the community or to
involve adult volunteers in schools.
Funding is allocated to Stales according
to a formula. $16.9 million is available
for this program in fiscal year 1992.

Higher Education Innovative Projects
for Community Service: For student
community service projects or teacher
training in service-learning concepts and
skills sponsared by higher education
institutions or public agencies working
in partnership with those institutions.
$5.6 million is available for this program
in fiscal year 1992.

American Conservation end Youth
Service Corps: For full-time, year-round,
or summer conservation corps and youth
service corps programs for teenagers
and young adults, who may receive
educaticn, training, living allowances
and scholarships. $22.5 millicn is
available for this program in fiscal vear
1992.

National and Community Service: For
national service programs that will
engage individuals ages 17 and older in
full-time or part-time service.
Participants receive education ar
housing benefits upon completion of
their term of service.

DATES: This is the schedule for
deadlines. In the case of Serve-America
and the American Conservation and
Youth Service Carps, local applicants
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are eligible to apply for funds directly
from the Commission only if the State
does not apply: Fherefore, in erder to
give local applicants adegnate notice of
their eligibility to apply-directly to the
Commission, States are reguired-to:
notify the Commission of their intemt to
apply for these two. by
Monday, February 3, 1992 (note thisis a
revised and final deadline).

Notice must be made in writing and
includer

* Name of the State

¢ Designated State Lead Agency

¢- Staff contact person

s Address, phene and fax number of
State-Lead Agency and contact person

¢ The specific'programs for which the
State intends to. apply:

If the State notifies the Commission
that it does not intend. to-apply for funds
under Serve-America or American
Conservation and Youth Service Corps.
or if the Commission: has. not received
notification fram a State by February 3,
1992, the State will be barred from.
applying for funds under Serve-America
or American Conservation and Youth
Service Carps. Note:also that if a State
notifies the Commission that it intends
to apply for one or hoth of these
programs and then fails to apply, lecal
applicants.in that state will nonetheless
be barred from applying to the
Commission.

Final grant applications will be due to
the Commission on or before 4:30 p.m.,
Monday, March 23, 1992.

FOR FURTHER INFORMATION CONTACT:
The Commission on Natienal and
Community Service, National Press Club
Building, 529 14th Street, NW., 4th floor,
Washington, D€ 20045, Phone: {202) 724-
0600, Fax: (202) 724-0608.
SUPPLEMENTARY INFORMATION: Proposed
regulations to- administer this grant-
making program were published
previously in the Federal Register (56 FR
57404, November 8, 1991).

Catherine Milton,

Executive Director, Commission on National
and Community Service.

[FR Doc. 92-950 Filed 1-9-82; 1:38 pm}
BILLING CODE 6820-BA-M

DEPARTMENT OF DEFENSE
Department of the Army

Miiitary Traffic Management; Defense
Transportation Tracking System

AGENCY: Military Traffic Management
Command, DOD.

ACTION: Notice only.

Transportation Tracking System: (DTTS)
to track Security Risk Category (SRC) 2
munitions effective 18 December 1981. In
conjunction with titis expansion, Armed
Guard Service is eliminated as a
Transportation Protective Servige (TPS).
ADDRESIES: Military Traffic
Management Command, ATTN: MT-S5,
5611 Columbia Pike, Falls Church, VA
22041-5050:

FOR FURTHER.INFORMATION CONTACT:
Mr. Robert Jones or CPT Irene Rosen,
HQMTMC, 5611 Columbia Pike, Falls.
Church, VA 22041-5050, (703) 756-1089.
SUPPLEMENTARY INFORMATION: The.
purpose of this article is to provide
information on the.expansion of the
Defense Transportation Tracking
System (DTTS).

The military services and the
Assistant Seeretary of Defense for
Command, Control, Communications
and Intelligence have approved
expansion of the: DTTS. The expansion
implements a phased plan that will
eventually result in-the tracking of all
DOD Categorized and Uncategorized
munitions under Satellite Motor
Surveillance (SM).

Accordingly, beginning on 18
December 1991, the DTTS entered the
first step of the 3-step expansion plan.,
On that date, the tracking of SRC-2
Arms, Ammunition and Explosives
(AAS&E) commenced, adding
approximately 5,200 shipments annually
to the SM tracking volume.

Immediately upon implementation of
the first step (18 December), Armed
Guard Surveillance (AG) has ceased to
exist as a Transportation Protective
Service (TPS). Any armed protection
required on motor movements will be
provided by DOD.

Formats and data element
requirements for SM are spelled outin a
DOD standard rules publication. A copy
of the SM rule may be obtained from
HQs, Military Traffic Management
Command, Directorate of Inland Traffic,
ATTN: MT-INNG, 5611 Columbia Pike,.
Falls Church, VA 22041-5050.

Kenneth L. Denton,

Army Federal Register Liaison Officer.
[FR Doc. 92-734 Filed 1-10-92; 8:45.am)
BILLING CODE 3710-08-M

DEPARTMENT OF EDUCATION

National Assessment Governing.
Board; Teleconference Meeting

AGENCY: Nationa} Assessment
Governing Beard; Education.
ACTION: Amendment to notice.

SUMMARY: The Department of Defense
{DOD) is expanding its Defense

SUMMARY: Notice is hereby given of an
amendment to the netice of the:

teleconference meeting.of the:
Achievemrent Levels Committee: of the
Natiomal Assessment Governing Beard’
sclieduied far January 9; 1992, at 1100 L
Street, NW., suite 7322, Washington; DC,
as published'in the Federal' Register on
Friday, December 13, 1991, Vol. 56; Ko.
240, page 65047. The teleconference
meeting has been rescheduled for
January 16,1992 at 11 a.m.

Datad: January 7, 1992,
Diane Rawitch;.

Assistant Secretary and Counselorto the
Secretary.

[FR Doc. 92-780-Filed: 1-10-92; 846 am|
BILLING CODE 4000+01-M

DEPARTMENT OF HOUSING AND
URBAN DEVELORMENT

DEPARTMENT OF JUSTICE.

Agreement Between.the Department
of Hausing and Urban Development:
and.the Department of Education to
Delegate Certain. Civil Rights
Complanee Responsibllities.for
Educational Institutions.

AGENCY: Department of Education.
A. Purpose

Section 1-207 of Executive Order
12250 authonizes.the Attorney General
to initiate cooperative programs among
Federal agencies responsible for
enforcing title VI of the Civil Rights Act
of 1964, title IX of the Education
Amendments. of 1972, as amended,
section 504 of the Rehabilitation. Act of
1973, as amended, and similar
provisions.of Federal law prohibiting
discrimination on the basis of rage,
color, national arigin, sex, handicap, or
religion in programs or-activities
receiving Federal financial assistance.

This agreement will promote
consistent and coordinated enforcement
of covered nondiscrimination
provisions, as required in the
Coordination of Enforcement of
Nondiscrimination in Federally Assisted
Programs: (28 CFR 42.401-42.415),
increase the efficiency of compliance
activity: and reduce burdens: on
recipients, beneficiaries, ard Federal
agencies by consolidating compliance
responsibilities, by eliminating-
duplication in civil rights reviews and
data requirements, and by promoting
consistent application of enforcement
standards.

B. Delegation

By this agreement the Department of
Housing and Urbaw Development
designates. the. Depertment of Education
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as the agency responsible for specific
civil rights compliance duties, as
enumerated below, with respect to
educational institutions. Responsibility
for the following covered
nondiscrimination provisions is
delegated:

1. Title VI of the Civil Rights Act of
1964, as amended (42 U.S.C. 2000d to
2000d-4); and

2. Section 504 of the Rehabilitation
Act of 1973, as amended (29 U.S.C. 794).

This agreement specifies the duties to
be performed by each agency. It does
not alter the requirements of the joint
Department of Justice/Equal
Employment Opportunity Commission
(EEOC) regulation concerning
procedures for handling complaints of
employment discrimination filed against
recipients of Federal financial
asgistance. 28 CFR 42.601-42.613, 29 CFR
1691 1-1697.13, 48 FR 3570 (January 25,
1983). Complaints covered by that
regulation filed with a delegating agency
against a recipient of Federal financial
assistance solely alleging employment
discrimination against an individual are
to be referred directly to the EEOC by
the delegating agency.

C. Duties of the Department of
Education

The Department of Housing and
Urban Development assigns the
following compliance duties to the
Department of Education with respect to
educational institutions. Specifically, the
Department of Education shall:

1. Maintain current files on all
activities undertaken pursuant to this
agreement and on the compliance status
of applicants and recipients with respect
to their programs or activities receiving
Federal financial assistance resulting
from preapproval and postapproval
reviews, complaint investigations, and
actions to resolve noncompliance. A
summary of these activities and the
compliance status of applicants and
recipients shall be reported at least at
the end of every fiscal year to the
Department of Housing and Urban
Development.

2. Develop and use information for the
toutine, periodic monitoring of
compliance by educational institutions
with respect to their programs or
activities receiving Federal financial
assistance subject to this agreement.

3. Perform, upon request by the
Department of Housing and Urban
Development, preapproval reviews for
which supplemental information or field
reviews are necessary to determine
compliance.

4. Conduct an effective program of
postapproval reviews of recipients with
respect to their programs or activities

receiving Federal financial assistance
subject to this agreement.

5. Receive complaints alleging that
recipients subject to this agreement
have discriminated in violation of
covered nondiscrimination provisions in
their programs or activities receiving
Federal financial assistance, attempt to
obtain information necessary to make
complaints complete, and investigate
complete complaints.

6. Issue written letters of findings of
compliance or of noncompliance that (a)
advise the recipient and, where
appropriate, the complainant of the
results of the postapproval review or
complaint investigation; (b} provide
recommendations, where appropriate,
for achieving voluntary compliance; and
(c) offer the opportunity to engage in
negotiations for achieving voluntary
compliance. The governor of the state or
chief executive of the local
governmental unit in which the
applicant or recipient is located will be
notified, if the letter of findings of
noncompliance is made pursuant to a
statute requiring that the governor or
chief executive be given an opportunity
to secure compliance by voluntary
means. The Department of Education
shall promptly provide copies of its
letters of findings to the Department of
Housing and Urban Development and to
the Assistant Attorney General for Civil
Rights.

7. Conduct, after a letter of findings of
noncompliance, negotiations seeking
voluntary compliance with the
requirements of covered
nondiscrimination provisions.

8. If compliance cannot be voluntarily
achieved and the Department of
Education does not fund the applicant or
recipient, refer the matter to the
Department of Housing and Urban
Development for its own independent
action and notify the Assistant Attorney
General for Civil Rights of the referral. If
compliance cannot be achieved and
both the Department of Education and
the Department of Housing and Urban
Development fund the applicant or
recipient, initiate formal enforcement
action. When the Department of
Education initiates formal enforcement
action by providing the applicant or
recipient with an opportunity for an
administrative hearing, provide the
Department of Housing and Urban
Development with an opportunity to
participate as a party in a joint
administrative hearing. When the
Department of Education initiates
formal enforcement action by referring
the matter to the Department of Justice
for appropriate judicial action, notify the
Department of Housing and Urban
Development of the referral.

9. Notify the Department of Huusing
and Urban Development and the
Assistant Attorney General for Civil
Rights of the outcome of the hearing,
including the reasons for finding the
applicant or recipient in noncompliance,
and of any action taken against the
applicant or recipient.

D. Duties of the Department of Housing
and Urban Development

The Department of Housing and
Urban Development shall:

1. Issue and provide to the
Department of Education all regulations,
guidelines, reports, orders, policies, and
other documents that are needed for
recipients to comply with covered
nondiscrimination provisions and for the
Department of Education to administer
its responsibilities under this agreement.

2. Provide the Department of

‘Education with information, technical

assistance and training necessary for it
to perform the duties delegated under
this agreement. This information shall
include, but is not limited to, a list of
recipients receiving Federal financial
assistance from the Department of
Housing and Urban Development, the
types of assistance provided,
compliance information solely in the
Department of Housing and Urban
Development’s possession or coritrol,
and data on program eligibility and/or
actual participants in assisted programs
or activities.

3. Perform preapproval reviews of
applicants for assistance, as required by
28 CFR 42.407(b), that do not require
supplemental information or field
reviews. The reviews may require
information to be supplied by the
Department of Education. If the
Department of Housing and Urban
Development requests the Department
of Education to undertake an on-site
review because it has shown it has
reason to believe discrimination is
occurring in a program or activity that is
either receiving Federal financial
assistance or that is the subject of an
application, the Department of Housing
and Urban Development shall supply
information necessary for the
Department of Education to undertake
such a review.

4. Refer all complaints alleging
discrimination under covered
nondiscrimination provisions filed with
the Department of Housing and Urban
Development against a recipient subject
to this delegation and determine, if
possible, whether the program involved
receives Federal financial assistance
from the delegating agency.

5. Where the Department of Education
has notified the applicant or recipient in
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writing that compliance-cannot be
achieved by voluntary means.and the
Department of Education hasireferred.
the matter to the Repartment of Housing.
and Urban Development, make. the final
compliance determination and:.

(a) If the Department of Housing and
Urban Development wishes.to initiate.
formal enforcement aetien by providing
the applicant or recipient with an
opportunity for an administrative
hearing, notify the Department of
Education whether the Department of
Housing and Urban Development will
join as a party in the administrative
hearing conducted by the Department of
Education or will conduct its own
administrative hearing,

{b) When the Department of Housing
and Urban Development initiates formal
enforcement action by referring the
matter to the Department of Justice for
appropriate judicial action, notify the
Department of Education of the referral.

(c} If the Department of Housing and
Urban Development conducts its own
hearing, notify the Department of
Education and the Assistant Attorney
General for Civil Rights. of the outcome
of the hearing, including the reasons for
finding the applicant or recipient in
noncompliance, and of any action taken
against the applicant or recipient. The
Department of Housing and Urban
Development may request the
Department of Edueation to act as
counsel in its administrative hearing.

(d) If the Department of Housing and
Urban Development neither initiates
steps to deny or terminate Federal
financial assistance nor refers the
matter to the Department of Justice,
notify the Department of Education and
the Assistant Attorney General for Civil
Rights in writing, withinr 15 days after
notification from the Departinent of
Education, that voluntary compliance
cannot be achieved.

E. Redelegation

Duties delegated herein to the
Department of Education may be
redelegated. The Department of
Education shall notify the Department of
Housing and Urban Development of any
such redelegation prior to its effective
date.

F. Effect on Prior Delegation

This agreement supersedes and
replaces the title VI delegation
agreements effective May 26 and June
22, 1966, between the U.S. Department of
Health, Education, and Welfare and the
Department of Housing and Urban
Development. In addition, this
agreement delegates to the Department
of Education, the Department of Housing

ind Urban Development's enforcement

authority under sectiomr 504-of the
Rehabilitation Act of 1993 with. respect
to educational institutions.

G. Approval

This agreement shall be signed: by the:
Assistant Attorney General for Civil
Rights. It shall be signed by both parties
and become effective 30 days.from.
publication in the Federal Regjstes.

H. Termination

This agreement may be terminated by
either agency 60 days after notice to the
other agency and to the Assistamnt
Attorney General for Civil Rights:

Dated: March 22, 1991.

Alfred A. DelliBovi,
Deputy Secretary, Department of Housing end
Urban Development.
Dated: April 28, 1991.
Lemar Alexander,
Secretary Department of Education.

Dated: December 19; 1991.

John R. Dunne,

Assistant Attorney General, Civil Rights
Division.

[FR Doc. 92-788 Filed 1-10-92; 8:45 am}
BILLING CODE 4000-01-M

DEPARTMENT OF ENERGY

Federal Energy Reguiatory
Commission

[Docket No. EL91-23-000]

Oklahoma Municipal Power Authority;
Oklahoma Gas and Electric Co.; Filing.

January 7, 1992,

Take notice that on December 30,
1991, Oklahoma Gas and Electric
Company (OG&E) tendered for filing
supplementary information related to
five Amendatory Agreements dated
September 30, 1991, between OG&E and
the Oklahoma Municipal Power
Authority (OMPA) as part of a
Settlement Agreement between OG&E
and OMPA.

Copies of the supplementary material
have been served on OMPA, the
Oklahoma Corporation Commission and
the Arkansas Public Service
Commission.

Any person desiring to be heard or to
protest said filing should file a motion to
intervene or protest with the Federal
Energy Regulatory Commission, 825
North Capitol Street, NE., Washington,
DC 20426, in accordance with Rules 211
and 214 of the Commission's Rules of
Practice and Procedure {18 CFR 385.211
and 18 CFR 385.214). All such motions or
protests should be filed on or before
January 17, 1992. Protests will be

considered. by the: Cammission-in
determining-the appropriete action te be-
taken, but will not serve to-maka
protestants.parties to the proceeding:.
Any persen wishing to become a:party
must file-a:motion:te intervene. Capies
of this filing are on file. with the.
Commission and are available for public
inspection.

Lois D. Casheli,

Secretary.

[FR Doc. 92~726 Filed 1-10-92; 8:45 am}
BILLING CODE 6717-01-M

Western Aree Power Admviwmistration

Prograny Oppoartunity: Notice for
Biomass Energy Projects Proposed. for
Develbpment Within.the: Western:
Ragional Biomaes: Energy Program
Region

AGENCY: Western Area Power
Administration, DOE,

ACTION: Progranr opportunity notice.

SUMMARY: The Department of Energy
(DOE), Western Area Power
Administration (Western); as part of its
role in managing the Western Regional
Biomass Energy: Program (WRBEP),
plans to solicit cost-shared proposals for
the development, demonstration, and/or
commercialization of biomass energy
projects that utilize low- or negative-
value biomass feedstacks. Proposals
may include projects-focused on
collection, transportation, upgrading;
conversion, utilization, and/er
marketing of low-value biomass
feedstocks for energy use, and may
involve efforts related to existing
biomass-to-energy projects. Only
projects that have progressed beyond
the basic research stage will be
considered.

Proposals will be solicited by a
Program Opportunity Notice (PON)
issued by Western. Awards will be
made to applicants that propose projects
within the WRBEP region and on a cost-
shared basis. The WRBEP region
consists of the States of Arizona,
California, Colorado, Kansas, Nebraska,
Nevada, New Mexico, North Dakota,
Oklahoma, South Dakota, Texas, Utah,
and Wyoming. The selected participants
must share at least 20 percent of the cost
of the proposed project, and preferably
50 percent or more:

It is anticipated that up to 10 awards
will result from the PON salicitation.
The maximum. DOE contribution is
limited to:$65,000 per project, except
that projects.involving cost-sharing by
organizations in more than one State
may be funded by WRBEP for a larger
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amount. Project periods of 1 to 5 years
will be considered. Projects involving
regional biomass feedstocks or biomass-
to-energy projects (i.e., directly
involving multi-State feedstocks or
projects) are particularly encouraged.
Awards will be made based on the
results of an evaluation of the technical
merits, beneficial effects, business and
management, and cost merits of
proposals received in response to the
PON, as well as program policy factors.
Evaluation criteria will be defined as
part of the PON. DOE will select the
type of award relationship (contract,
grant, or cooperative agreement)
following the evaluation process. If the
selected relationship is a contract, the
regulations defined in the Federal
Acquisition Regulation and the DOE
Acquisition Regulation will be followed.
If the selected relationship is expected
to be a financial assistance instrument,
the DOE Assistance Regulation will be
followed. Specifically, 10 CFR part 600
will apply if the intended relationship is
expected to be a cooperative agreement
or grant.
DATES: Parties who would like to
receive a copy of the PON should submit
a written request to the contact listed
below. All requests for a PON should be
submitted by February 12, 1992. All
requests should reference solicitation
number DE-PN65-92W A09522.
FOR FURTHER INFORMATION CONTACT:
Ms. Ruth Adams, Contract Specialist,
Western Area Power Administration,
P.O. Box 3402, Mail Code A1521, Golden,
CO 80401, (303) 231-7709.

Issued at Golden, Colorado, December 30,
1991.
William H. Clagett,
Administrator.
{FR Doc. 92-791 Filed 1-10-92; 8:45 am]
BILLING CODE 8450-01-M

ENVIRONMENTAL PROTECTION
AGENCY

[FRL-4092-7]

Notice of Location Change for Meeting
on January 27 & 28, 1992 of the
Chemical Accident Prevention
Subcommittee of the Environmentatl
Measurements and Chemical Accident
Prevention Committee of the National
Advisory Council for Environmental
Policy and Technology (NACEPT)

Under Public Law 92-463 (The Federal
Advisory Committee Act), EPA gives
notice of a change of location for the
meeting of the Chemical Accident
Prevention Subcommittee of the
Environmental Measurements and
Chemical Accident Prevention (EM/

CAP) Committee. The meeting will
convene January 27, from 12 noon to 5
p.m. and January 28 from 9 a.m. to 5 p.m.
The location of the meeting has been
changed to: Holiday Inn Crowne Plaza
National Airport, 300 Army Navy Drive,
Arlington, Virginia 22202.

Additional information may be
obtained from David Graham at (202}
260-9743, or by written request sent by
fax (202) 260-6882.

Dated: January 8, 1992.
Abby J. Pirnie,
NACEPT Designated Federal Official.
{FR Doc. 92-944 Filed 1-13-92; 8:45 am]
BILLING CODE 6560-50-M

[OPP-66146A; FRL 4000-2]
Sodium Arsenite; Cancellation Order

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of Cancellation Order.

SUMMARY: This Notice, pursuant to
section 6(f){1) of the Federal Insecticide,
Fungicide, and Rodenticide Act (FIFRA),
7 U.S.C. 136 et seq., announces the
cancellation of the two registrations of
products containing sodium arsenite.
EPA received a request for voluntary
cancellation from the sole registrant of
products containing sodium arsenite on
November 13, 1990. On June 19, 1991 (56
FR 28154), EPA published receipt of the
request and announced a comment
period of 90 days to allow any interested
party(s) the opportunity to have the
registrations transferred to them during
that time or to allow the registrant an
opportunity to withdraw the request. No
parties requested transferral of the
registrations and the registrant did not
withdraw its request for voluntary
cancellation. Thus, EPA is issuing the
cancellation order at this time.
Elsewhere in this issue of the Federal
Register, EPA is proposing to revoke the
interim tolerance for residues of sodium
arsenite in or on grapes.

OATES: The cancellation shall be
effective January 13, 1992.

FOR FURTHER INFORMATION CONTACT:
Joanne Miller, Product Manager (PM) 23,
Registration Division (H7505C), Office of
Pesticide Programs, Environmental
Protection Agency, 401 M St., SW.,
Washington, DC 20460. Office location
and telephone number: Room 237, CM
#2, 1921 Jefferson Davis Highway,
Arlington, VA, 703-305-7830.
SUPPLEMENTARY INFORMATION:

1. Introduction

On November 13. 1990, Agtrol
Chemical Products (hereafter referred to

as Agtrol) submitted a letter to EPA
requesting voluntary cancellation,
pursuant to FIFRA section 6(f), of its two
products containing sodium arsenite,
Sodium Arsenite Solution #4 (EPA #
55146-35} and Sodium Arsenite Solution
#6 (EPA # 55146-25). As the basis for
requesting voluntary cancellation, the
company concluded that the cost of
generating studies required for
continued registration, some of which
were overdue at the time of the request,
did not justify continued registration of
their products. In addition, sodium
arsenite is currently undergoing a
Special Review for carcinogenicity
concerns for workers. Sodium arsenite,
an inorganic arsenical, is classified as a
Group A, or known human carcinogen.

Sodium arsenite is used to control
Black Measles and Phomopsis cane and
leaf spots (Phomapsis viticola) on
grapes. These diseases, and thus the use
of sodium arsenite, occur only in
California. The degree of disease
outbreak is variable and may not occur
every year. Black Measles is caused by
infection through pruning wounds.
Although there are no alternatives to
sodium arsenite for Black Measles
control, the disease is not expected to
spread significantly in the absence of
chemical controls. While grapes affected
by Black Measles are worthless for fresh
use, some may be crushed for wine.
Properly timed applications of captan
can adequately control Phomopsis cane
and leaf spots.

II. Existing Stocks Determination

Included in its voluntary cancellation
request, Agtrol requested that it be
allowed to sell all stocks until depletion.
The company noted it has 30,000 gallons
of stock ready for the next growing
season, which is on average enough
stock to treat crops over two growing
seasons. As noted in the June 19, 1891
Federal Register Notice, EPA set forth
its rationale for not allowing unlimited
sale, distribution and use of sodium
arsenite by Agtrol. In that same Notice,
EPA proposed to allow the registrant to
sell and distribute its products
containing sodium arsenite for 1 year
after the date of cancellation and
persons other than the registrant to sell
and use products containing sodium
arsenite until supplies were exhausted.
The Agency concluded that the benefits
of sodium arsenite use until stocks have
been depleted outweigh the risks. EPA
believes exposure, and therefore risk,
are not high since California requires
several protective measures and since
sodium arsenite is applied to dormant.
grapes vines. EPA received no
comments on this proposal. Therefore,
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the registrant may sell and distribute
stocks until January 13, 1993, and all
others may sell, distribute, and use
stocks until supplies are exhausted.

11i. Conclusion

EPA received a request for voluntary
cancellation from Agtrol. Pursuant to
FIFRA section 6(f) as amended, a
comment period was established to
allow any interested party(s) to have the
registrations transferred to them. In
addition, EPA proposed an existing
stocks provision for the registrant of 1
year, and sale and use until stock
depletion by all others. No requests for
transfer were received and no comments
were submitted regarding the voluntary
cancellation or the proposed existing
stocks provision. Therefore, EPA is
issuing a cancellation order for all
registrations of products containing
sodium arsenite, allowing Agtrol to sell
and distribute remaining stock until
January 13, 1993, while allowing sale,
distribution, and use by all others until
all stocks are depleted. Note that while
there is no expiration date for sodium
arsenite sale, distribution, and use
(except by Agtrol), expiration of sodium
arsenite tolerances has been proposed
for June 1994 in a notice published
elsewhere in this issue of the Federal
Register. Thus, after June 1994 no
residues of sodium arsenite may legally
be found on grapes.

IV. Cancellation Order

On November 13, 1990, Agtrol
Chemical Products, the sole registrant of
products containing sodium arsenite in
the United States, requested voluntary
cancellation of their two products
containing sodium arsenite (EPA
registration numbers 5514635 and
55146-25) pursuant to FIFRA section 6(f].
I approve the cancellation of these two
products and of the existing stocks
provision allowing sale and distribution
of sodium arsenite products by Agtrol
for 1 year, and sale, distribution, and use
by all others until all stocks have been
depleted. EPA has concluded that the
benefits as existing sodium arsenite
stocks are being depleted outweigh risks
associated with use. For the purposes of
this Order, “existing stocks" are defined
as any quantity of any of the sodium
arsenite products listed above that has
been formulated, packaged, and labeled
for use and is being held for shipment or
release or has been shipped or released
into commerce prior to the effective date
of this Order. The sale and distribution
of existing stocks of the sodium arsenite
products listed above by the registrant,
Agtrol Chemical Products, is permitted
for 1 year from the effective date of this
Order. Therefore, all sale and

distribution of these products by the
registrant is prohibited after January 13,
1993. The sale, distribution, and use of
existing stocks of the sodium arsenite
products listed above by any person
other than the registrant, Agtrol
Chemical Products, is permitted until all
stocks, other than any stocks remaining
in the possession of Agtrol Chemical
Products after January 13, 1993 have
been depleted. Accordingly, this
cancellation order shall become
effective January 13, 1992.

Dated: December 31, 1991.
Linda J. Fisher,

Assistant Administrator for Prevention,
Pesticides and Toxic Substances.

[FR Doc. 82-785 Filed 1~10-92; 8:45 am)
BILLING CODE 6560-50-F

[OPPTS-51782; FRL 4043-3]

Certain Chemicals; Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Substances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section
5(a)(1) premanufacture notices are
discussed in the final rule published in
the Federal Register of May 13, 1983 (48
FR 21722). This notice announces receipt
of 39 such PMNs and provides a
summary of each.

DATES: Close of review periods:

P 92-201, February 9, 1992.

P 92-202, February 3, 1992.

P 92-203, 92-204, 92-206, 92-207, 92~
208, February 9, 1992.

P 92-209, 92-210, 92-211, 92-212, 92~
213, 92-214, February 11, 1992.

P 92-316, 92-317, 92-318, March 17,
1992,

P 92-319, 92-320, 92-321, March 18,
1992.

P 92-322, 92-323, 92-324, 92-325, 92~
326, 92-327, 92-328, 92-329, March 21,
1992.

P 92-330, 92-331, 92-332, 92-333, 92—
334, 92-335, 92-336, March 22, 1992,

P 92-337, 92-338, 92-339, 92-340, 92~
341, March 24, 1992,

Written comments by:

P 92-201, January 10, 1992.

P 92-202, January 4, 1992,

P 92-203, 92-204, 922086, 92-207, 92—
208, January 10, 1992.

P 92-209, 92-210, 92-211, 92-212, 92—
213,92-214, January 12, 1992,

P 92-316, 92-317, 92-318, February
16, 1992.

P 92-319, 92-320, 92-321,
17, 1992.

P 92-322, 92-323, 92-324, 92--325, 92—
326, 92-327, 92-328, 92-329, February
20, 1992,

P 92-330, 92-331, 92-332, 92-333, 92~
334, 92-335, 92-336, February 21, 1992.

P 92-337, 92-338, 92-339, 92-340, 92—
341, February 23, 1992.

ADDRESSES: Written comments,
identified by the document control
number “(OPPTS-51782)" and the
specific PMN number should be sent to:
Document Processing Center (15-790),
Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, 401 M St., SW.,, rm. L-100,
Washington, DC, 20460, (202) 260-3532.

FOR FURTHER INFORMATION CONTACT:
David Kling, Acting Director,
Environmental Assistance Division (TS~
799), Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, rm. E-545, 401 M St., SW., ‘
Washington, DC 20460 (202) 554-1404,
TDD (202) 554-0551.

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the nonconfidential
version of the submission provided by
the manufacturer on the PMNs received
by EPA. The complete nonconfidential
document is available in the TSCA
Public Docket Office NE G004 at the
above address between 8 a.m. and noon
and 1 p.m. and 4 p.m., Monday through
Friday, excluding legal holidays.

February

P 92-201

Manufacturer. R.T.Vanderbilt
Company,Inc.

Chemical. (G) Calcium
alkylarysulfonate.

Use/Production. (S) Corrosion
inhibitor for lubricants. Prod. range:
Confidential,

Toxicity Data Acute oral toxicity:
LD50 > 5,000 mg/kg species (rat). Acute
dermal toxicity: LD50 > 2,000 mg/kg
species (rabbit). Skin irritation:,
moderate species (rabbit).

P 92-202

Manufacturer. Confidential.

Chemical. (G) Alkylaluminoxane
compound.

Use/Production. (S) Corrosion
inhibitor for lubricants. Prod. range:
Confidential.

Toxicity Data Acute oral toxicity:
LD50 > 5,000 mg/kg species (rat). Acute

. dermal toxicity: LD50 > 2,000 mg/kg
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species {rabbit). Skin irritation:
moderate species {rabbit).

P 92-203

Manufacturer. R.T. Vanderbilt
Company, Inc.

Chemical. {G) Lithium
alkylarysulfonate.

Use/Production. (S) Corrosion
inhibitor for lubricants. Prod. range:
Confidential.

Toxicity Data Acute oral toxicity:
LD50 > 5,000 mg/kg species {rat). Acute
dermal toxicity: LD50 > 2,000 mg/kg
species (rabbit). Skin irritation:
moderate species {rabbit).

P 92~-204

Manufacturer. R.T.Vanderbilt
Company, Inc.

Chemical. {G) Zinc alkylarylsulfonate.

Use/Production. [S) Corrosion
inhibitor for lubricants. Prod. range:
Confidential.

Toxicity Data Acute oral texicity:
LD50 > 5,000 mg/kg species {rat). Acute
dermal toxicity: LD50 > 2,000 mg/kg
species (rabbit), Skin irritation:
moderate species (rabbit).

P 92-208
Manufacturer. Confidential.
Chemical. (G) Deionized acidic.
Use/Production. (G) Intermediate in
preparation of surface coating. Prod.
range: Confidential.

P 92-207

Manufacturer. Confidential.

Chemical. {G) Dimethylaminoethanol
salt of a copolyester of sulfoisophthalic
acid.

Use/Production. (G) Surface coating
for film. Prod. range: Confidential.

P 92-208

Manufacturer. Confidential.

Chemical. (G) Aqueous aliphatic
polyurethane.

Use/Production. (S) Coating. Prod.
range: Confidential.

P 92-209

Manufacturer. Confidential.

Chemical. {G) Polydimethyl siloxane
resin.

Use/Production. (G) Paint additive.
Pred. range: Confidential.

P 92-210

Importer. Confidential.

Chemical. (G) Derivative of bis-
triazinylamino-stilbene disulfonic acid.

Use/Import. (G) Floroscent brightner.
Import range: Confidential.

P 92~211

Manufacturer. Hoechst Celanese
Corporation.

Chemical. {G) Azo-substituted
naphthalene trisulfonic acia.

Use/Production. (S) Fiber reactive dye
for textile. Prod. range: 2,500-10,000 kg/
yr.

P 92-212

Manufacturer. Hoechst Celanese
Corporation.

Chemical. (G) Azo-substituted
naphthalene trisulfonic acid.

Use/Production. (S} Fiber reactive dye
for textile. Prod. range: 2,500-10,000 kg/
yr.

P 92-213
Importer. Reichhold Chemicials, Inc.
Chemical, (G) Polyester polyurethane.
Use/Import. (S} Polyurethane for glass
fiber sizing. Import range: Confidential.

P 92-214
Importer. Reichhold Chemicals, Inc.
Chemical. [G) Polyester polyurethane.
Use/Import. (S) Polyurethane for glass
fiber sizing. Import range: Confidential.

P 92-318

Importer. BASF Corporation, Fibers
Division.

Chemical. {G) Acrylate-acrylonitrile
copolymer salt.

Use/Import. (S) Polymer dispersion.
Import range: Confidential.

P92-317

Manufacturer. Confidential,

Chemical. (G) Amine functional epoxy
resin.

Use/Production. (S) Coatings. Prod.
range: 480,000-2,400,000 kg/yr.

P 92-318
Manufacturer. Confidential.
Chemijcal. (G) Styrene-acrylic
copolymer.
Use/Production. (G) Clear caulk. Prod.

range: Confidential.’

P 92-319
Manufacturer. Texaco Lubricants Co.
Chemical. {G) Tetraurea grease
thickener prepared by the reaction of a
diisocyanate with aliphatic amines.
Use/Production. {S) Automotive
constant velocity joints, Prod. range:

7,140 kg/yr.

P 92-320
Manufacturer. Confidential.
Chemical. {G) Aromatic imine.
Use/Production. (G) Catalyst for

polyurethanes. Prod. range:
Confidential.

P 82-321

Importer. Confidential.

Chemical. (G) Aliphatic amine, epoxy
adduct.

Use/Import. (S) Internal coating for
storage tanks, transport tanks, pipe
intericrs, and processing equipment.
Import range: Confidential.

P 92-322

Manufacturer. E1. Du Pont de
Nemours & Co., Inc.

Chemical. {G) Acrylic polymer.

Use/Production. (G} Open,
nondispersive use, Prod. range:
Confidential.

P 92-323

Manufacturer. Dow Chemical Co.

Chemical. (G) Salt of ethylene acrylic
acid terpolymer.

Use/Production. (G) Adhesive. Prod.
range: Confidential.

P 92-324

Manufacturer. Dow Chemical Co.
Chemical, {G) Salt of ethylene acrylic

-acid terpolymer.

Use/Production. (G) Adhesive. Prod.
range: Confidential.

P 92-325%

Manufacturer. Dow Chemical Co.

Chemical. {G) Salt of ethylene acrylic
acid terpolymer.

Use/Production. (G) Adhesive. Prod.
range: Confidential.

P 92-320

Manufacturer. Dow Chemical Co.

Chemical. {G) Salt of ethylene acrylic
acid terpolymer.

Use/Production. (G) Adhesive. Prod.
range: Confidential.

P 92-327

Manufacturer. Dow Chemical Co.

Chemical. (G) Salt of ethylene acrylic
acid terpolymer.

Use/Production. (G} Adhesive. Prod.
range: Confidential.

P 92-328

Manufacturer. Confidential.

Chemical. (G) Trisubstituted
hydroquinone.

Use/Production. {S) Organic synthesis
intermediate. Prod. range: 1,100-2,200
kg/yr.

P 92-329

Manufacturer. Confidential.

Chemical. (G) Trisubstituted
hydroquinone diester.

Use/Production, (G) Contained use-
component. Prod. range: 1,500-3,000 kg/
yr.

P 92-330

Manufacturer. Confidential.

Chemical. {G) Alkoxyphenol, 4-
dihydroalkylpyran, isomer mix.

Use/Production. (G) Fine fragrance
component; functional products
fragrance component. Prod. range:
Confidential.
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P 82-331

Manufacturer. Confidential.

Chemical. (G) Polyurethane latex.

Use/Production. (G) Component of
dispersively applied coating. Prod.
range: 500-1,500 kg/yr.

P 92-332

Manufacturer. Confidential.

Chemical. (G) Polyurethane latex.

Use/Production. (G) Component of
dispersively applied coating. Prod.
range: 500~1,500 kg/yr.

P 92-333

Manufacturer. Confidential.

Chemical. (G) Polyurethane latex.

Use/Production. (G) Component of
dispersively applied coating. Prod.
range: 500-1,500 kg/yr.

P 92-334

Manufacturer. Confidential.

Chemical. (G) Polyurethane latex.

Use/Production. (G) Component of
dispersively applied coating. Prod.
range: 500~1,500 kg/yr.

P 92-338

Manufacturer. Confidential.

Chemical. {G) Polyurethane latex.

Use/Production. (G) Component of
dispersively applied coating. Prod.
range: 500-1,500 kg/yr.

P 92-336

Marnufacturer. Confidential.

Chemical. (G) Polyurethane latex.

Use/Production. (G) Component of
dispersively applied coating. Prod.
range: 500-1,500 kg/yr.

P 92-337

Manufacturer. Confidential.

Chemical. (G) Polyamine
formaldehyde condensate.

Use/Production. (G) Scavenger. Prod.
range: Confidential.

P 02-338

Importer. Confidential.
Chemical. (G) Substituted pyrogallol.
Use/Import. (G) A component of the

material for IC fabrication. Import range:

Confidential.

P 92-339

Importer. Confidential.
Chemical. (G) Substituted phenol.
Use/Import. (G) A component of the

material for IC fabrication. Import range:

Confidential.

P 92-340
Importer. Confidential.
Chemical. (G) Substituted resorcinol.
Use/Import. (G) A component of the

material for IC fabrication. Import range:

Confidential.

P 92-341
Manufacturer. E.1. Du Pont de
Nemours & Co., Inc. :
Chemical. (S) Ethane,-1,1,1-trifluoro.
Use/Production. (S) Refrigerant. Prod.
range: Confidential.
Dated: January 7, 1992.
Steven Newburg-Rinn,
Acting Director, Information Management
Division, Office of Pollution Prevention and
Toxics.
{FR Doc. 92-786 Filed 1-10-92; 8:45 am}
BILLING CODE 8560-50-F

[OPPTS-59929; FRL 4043-6]

Certain Chemicals; Premanufacture
Notices

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: Section 5(a)(1) of the Toxic
Supstances Control Act (TSCA) requires
any person who intends to manufacture
or import a new chemical substance to
submit a premanufacture notice (PMN)
to EPA at least 90 days before
manufacture or import commences.
Statutory requirements for section
5(a)(1) premanufacture notices are
discussed in the final rule published in
the Federal Register of May 13, 1983 (48
FR 21722). In the Federal Register of
November 11, 1984, (49 FR 46066) (40
CFR 723.250), EPA published a rule
which granted a limited exemption from
certain PMN requirements for certain
types of polymers. Notices for such
polymers are reviewed by EPA within 21
days of receipt. This notice announces
receipt of 2 such PMN(s) and provides a
summary of each.

DATES: Close of review periods:
Y 92-80, January 16, 1992.
Y 92-81, January 22, 1992.

FOR FURTHER INFORMATION CONTACT:
David Kling, Acting Director,
Environmental Assistance Division (TS~
799), Office of Pollution Prevention and
Toxics, Environmental Protection
Agency, rm. E-545, 401 M St., SW.,
Washington, DC, 20460, (202) 554-1404,
TDD (202} 554-0551.

SUPPLEMENTARY INFORMATION: The
following notice contains information
extracted from the nonconfidential
version of the submission provided by
the manufacturer on the PMNs received
by EPA. The complete nonconfidential
document is available in the TSCA
Public Docket Office, NE-G004 at the
above address between 8 a.m. and noon
and 1 p.m. and 4 p.m., Monday through
Friday, excluding legal holidays.

Y 92-80

Manufacturer. C. J. Osborn, Div. of
Suvar Corp.

Chemical. (G) Long oil alkyd.

Use/Production. (S) Pigmented
coatings. Prod. range: Confidential.

Y 92-81

Manufacturer. Confidential.

Chemical. (G) Modified phthalate
polyester resin.

Use/Production. {S) Binder in two
component primer. Prod. range:
Confidential.

Dated: January 7, 1992.

Steven Newburg-Rinn, .
Acting Director, Information Management
Division, Office of Pollution Prevention and
Toxics.

[FR Doc. 92-787 Filed 1-10-92; 8:45 am|
BILLING CODE 6560-50-F

FEDERAL COMMUNICATIONS
COMMISSION

Public Information Collection
Requirements Submitted to Office of
Management and Budget for Review

January 7, 1992.

The Federal Communications
Commission has submitted the following
information collection requirements to
OMB for review and clearance under
the Paperwork Reduction Act of 1980 (44
U.S.C. 3507).

Copies of these submissions may be
purchased from the Commission's copy
contractor, Downtown Copy Center,
1114 21st Street, NW; Washington, DC
20036, (202) 452-1422. For further
information on these submissions
contact Judy Boley, Federal
Communications Commission, (202) 632—
7513. Persons wishing to comment on
these information collections should
contact Jonas Neihardt, Office of
Management and Budget, room 3253
NEOB, Washington, DC 20503, (202) 395-
4814.

OMB Number: None.

Title: Section 74.991, Wireless cable
application procedures.

Action: New collection.

Respondents: Businesses or other for-
profit (including small businesses)

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 20 responses;
3.33 hours average burden per
response; 67 hours total annual
burden.

Needs and Uses: On 9/26/91, the
Commission adopted a Second Report
and Order, MM Doc. No. 80-54,
Amendment of parts 21, 43, 74, 78 and
94 of the Commission’s Rules
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Governing Use of the Frequencies in
the 2.1 and 2.5 GHz Bands, which
furiher amended rules to facilitate the
development of wireless cable service
by conforming the rules applicable to
the three microwave radio services
used in the provision of wireless
cable. Section 74.991 requires that a
wireless cable application be filed on
FCC Form 330 {3060-0062), sections 1
and V, with a complete FCC Form 494
(3060-0402) appended. The application
mugt include a cover letter clearly
indicating that the application is for a
wireless cable entity to operate on
ITFS channels. The applicant must
alse, within 30 days of filing its
applicalion, give local public notice in
a newspaper. The specific data that
musi ce included in the newspaper
publication is contained in § 74.991(c).
The data is used by FCC stalf to
insure that proposals to operate a
wireless cable system on ITFS
channels do not impair or restrict any
reasonably foreseeable ITFS use. The
data is also used to insure that
applicants are qualified to become
Commission licensees and that -
proposals do not cause interference.

OMB Number: None.

17tle: Section 74.986, Involuntary [TFS
station modifications.

Action. New collection.

Respondents: State or local
governments, businesses or other for-
profit (including small businesses).

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 60 responses;
5.83 hours average burden per
response; 350 hours total annual
burden.

Needs and Uses: On 9/26/91, the FCC
adopted a Second Report and Order,
Gen. Doc. No. 80-54, Amendment of
parts 21, 43, 74, 78 and 94 of the
Commission s Rules Governing Use of
the Frequencies in the 2.1 and 2.5 GHz
Bands, which further amended rules
to facilitate the development of
wireless cable service by conforming
the rules applicable to the three
microwave radio services used in the
provision of wireless cable. Among
other things, this Second R&0 added
§ 74.986. Section 74.986 requires that
an application for involuntary
maodification of an ITFS station be
filed on FCC Form 330 {3060-0062) but
need not fill out section II (legal
qualifications). The application must
include a cover letter clearly
indicating that the modification is
involuntary and identifying the parties
involved. The data is used by FCC
staff to insure that proposals to
modify facilities of 1TFS licensees/

permittees would provide comparable
ITFS service and would otherwise
serve the public interest in promoting
the MMDS service.

OMB Number: None.

Title: Section 74.990, Use of available
instructional television fixed service
frequencies by wireless cable entities,

Action: New collection.

Respondents: Businesses or other for-
profit (including small businesses).

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 20 responses;
2 hours average burden per response;
40 hours total annual burden.

Needs and Uses: On 9/26/91, the FCC
adopted a Second Report and Order,
Gen. Doc. No. 90-54, Amendment of
parts 21 43, 74, 78 and 94 of the
Commission's Rules Governing Use of
the Frequencies in the 2.1 and 2.5 GHz
Bands, which further amended rules
to facilitate the development of
wireless cable service by conforming
the rules applicable to the three
microwave radio services used in the
provision of wireless cable. Section
74.990 requires a wireless cable
applicant to show that there are no
multipoint distribution service (MDS)
or muitichannel multipoint
distribution service (MMDS) channels
available for application, purchase or
lease that could be used in lieu of the
instructional television fixed service
frequencies applied for The data
provided in the showing will be used
by FCC staff to insure that proposals
to operate a wireless cable system on
ITFS channels do net impair or
restrict any reasonable foreseeahle
ITFS use.

OMB Number: None,

Title: Section 74.992, Access to channels
licensed to wireless cable entities.

Action: New collection.

Respondents: State or local
governments, non-profit institutions,
and businesses or other for-profit
(including small businesses).

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 10 responses;
3.83 hours average burden per
response; 38 hours total annual
burden.

Needs and Uses. On 9/26/91, the FCC
adopted a Second Report and Order,
Gen. Doc. No. 90-54, Amendment of
parts 21, 43, 74, 78 and 94 of the
Commission's Rules Governing Use of
the Frequencies in the 2.1 and 2.5 GHz
Bands, which further amended rules
to facilitate the development of
wireless cable service by conforming
the rules applicable to the three

microwave radio services used in the

provision of wireless cable. Section
74.992 requires that requests by ITFS
entities for access to wireless cable
facilities licensed on ITFS frequencies
be maie by filing FCC Form 330 {3060-
0062), sections I, I, 1Il and 1V. The
application must include a cover letter
clearly indicating that the application
is for ITSF access to a wireless cable
entity's facilities on ITFS channels.
The data is used by FCC staff to
determine eligibility of an educational
institution or entity demanding access
for ITFS use on a wireless cable
facility.

Federal Communications Commission.

Donna R. Searcy,

Secretary.

[FR Doc. 82-745 Filed 1-10-92; 8:45 am]

BILLING CODE 6712-01-M

Public Information Collection
Requirements Submitted to Office of
Management and Budget for Review

The Federal Communications
Commission has submited the following
information collection requirements to
OMB for review and clearance under
the Paperwork Reduction Act of 1980 (44
U.S.C. 3507).

Copies of these submissions may be
purchased from the Commission's copy
contractor, Downtown Copy Center,
1114 21st Street, NW., Washington, DC
20036, (202) 452-1422. For furhter
information on these submissions
contact Judy Boley, Federal
Communications Commission, [202] 632~
7513. Persons wishing to comment on
these informaticn collections should
contact Jonas Neihardt, Office of
Management and Budget, room 3235
NEOB, Washington, DC 20503, (202} 395-
4814,

OMB Number: None.

Title: Section 73.37, Applications for
Broadcast Facilities, Showing
Required.

Action: New collection.

Respondents: Businesses or other for-
profit (including small businesses).

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 850
responses; 7 hours average burden per
respanse; 5,950 hours total annual
burden.

Needs and Uses: On 9/26/91, the
Commission adopted a Report and
Order, MM Doc. No. 87-267, Review of
the Technical Assignment Criteria for
the AM Broadcast Service. Among
other things this R&D revised §73.37.
Section 73.37(d} requires applicants of
a new AM broadcast station, or for a
major change in an authorized AM
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broadcast station as a condition for its
acceptance, shall make a satisfactory
showing, if new or modified nighttime
operation by a Class B station is
proposed, that objectionable
interference will not result to an
authorized station. Section 73.37(f)
requires modifications that would
result in a spacing or spacings that fail
to meet any of the separations must
include a showing that an adjustment
has been made to the radiated signal
which effectively results in a site-to-
site radiation that is equivalent to the
radiation of a station with standard
Model I facilities operating in
compliance with all of the above
separation distances. The data is used
by FCC staff to ensure that
objectionable interference will not be
caused to other authorized AM
stations.

OMB Number: None.

Title: Section 74.902, Frequency
Assignments.

Form Number: FCC Forms 327 and 330.

Action: New collection.

Respondents: State or local
governments, non-profit institutions,
and businesses or other for-profit
{(including small businesses).

Frequency of Response: On occasion
reporting.

Estimated Annual Burden: 40 responses;
3.63 hours average burden per
response; 145 hours total annual
burden.

Needs and Uses: On 9/26/91, the FCC
adopted a Second Report and Order,
Gen. Doc. No. 80-54, Amendment of
parts 21 43, 74, 78 and 94 of the
Commission’s Rules Governing Use of
the Frequencies in the 2.1 and 2.5 GHz
Bands, which further amended rules to
facilitate the development of wireless
cable service by conforming the rules
applicable to the three microwave
radio services used in the provision of
wireless cable. Among other things,
this Second R&0 amended §74.902.
Section 74.902 dictates that when a
point-to-point ITFS station on the E
and F MDS channels is involuntarily
displaced by an MDS applicant, that
the MDS applicant files the
appropriate application for suitable
alternative spectrum. The affected
applications that would be used are
the FCC 327 (3080-0050) and the FCC
330 (3060-0062). The data is used by
FCC staff to insure that proposals to
displace point-to-point facilities of
ITFS licensees/permittees would
provide comparable I'TFS serivce and
would otherwise serve the public
interest in promoting the MMDS
service.

Federal Communications Commission.
Donna R. Searcy, '
Secretary.

[FR Doc. 92-746 Filed 1-10-92; 8:45 am}
BILLING CODE 8712-01-M

Comments Invited on Lubbock Area
Public Safety Plan

January 3, 1992,

The Commission has received the
public safety radio communications plan
for the Lubbock area (Region 52).

In accordance with the Commission’s
Report and Order in General Docket No.
87-112 implementing the Public Safety
National Plan, interested parties may
file comments on or before February 14,
1992 and reply comments on or before
March 2, 1992. (See Report and Order,
General Docket No. 87-112, 3 FCC Red
905 (1987} at paragraph 54.)

Commenters should send an original
and five copies of comments to the
Secretary, Federal Communications
Commission, Washington, DC 20554 and
should clearly identify them as
submissions to PR Docket 92-1 Lubbock-
Public Safety Region 52.

Questions regarding this public notice
may be directed to Betty Woolford,
Private Radio Bureau, (202) 632-8497 or
Ray LaForge, Office of Engineering and
Technology, (202) 853-8112.

Federal Communications Commission.
Donna R. Searcy,

Secretary.

[FR Doc. 92-747 Filed 1-10-92; 8:45 am)
BILLING CODE 6712-01-M

FEDERAL MARITIME COMMISSION
Agreement(s) Filed; Port of Seattle, et

The Federal Maritime Commission
hereby gives notice of the filing of the
following agreement(s) pursuant to
section 5 of the Shipping Act of 1984,

Interested parties may inspect and
obtain.a copy of each agreement at the
Washington, DC Office of the Federal
Maritime Commission, 1100 L Street,
NW.,, room 10325, Interested parties may
submit comments on each agreement to
the Secretary, Federal Maritime
Commission, Washington, DC 20573,
within 10 days after the date of the
Federal Register in which this notice
appears. The requirements for
comments are found in § 572.603 of title
486 of the Code of Federal Regulations.
Interested persons should consult this
section before communicating with the
Commission regarding a pending
agreement.

Agreement No.: 224-011033-033.

Title: Port of Seattle/Nippon Yvsen
Kaisha, Ltd.
Parties:

Port of Seattle

Nippon Yusen Kaisha, Lid.

Synopsis: This Agreement, filed
December 31, 1991, adjusts the term, the
premises and the rental amount
pursuant to the renegotiation provisions
of the basic lease. The new term will be
to January 31, 1895.

Agreement No.: 224-200501-001.

Title: Port Authority of New York &
New Jersey/Hapag-Lloyd (America) Inc.
Incentive Agreement.

Parties:

Port Authority of New York & New

Jersey

Hapag-Lloyd (America) Inc.

Synopsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.

Agreement No.: 224-200507-001.

Title: Port Authority of New York &
New Jersey/Bermuda Agencies, Ltd.
Incentive Agreement.

Parties:

Port Authority of New York & New
Jersey
Bermuda Agencies, Ltd.
Synopsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.

Agreement No.: 224-200516-001.

Title: Port Authority of New York &
New Jersey/Evergreen International
(USA) Co. Incentive Agreement.

Parties:

Port Authority of New York & New

Jersey

Evergreen International (USA) Co.

Synopsis; This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.

Agreement No.: 224-200523-001.
Title: Port Authority of New York &
New Jersey/Atlantic Container Line
Incentive Agreement,
Parties:
Port Authority of New York & New
Jersey
Atlantic Container Line
Synopsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.
Agreement No.: 224-200524-001.
Title: Port Authority of New York &
New Jersey/Sea-Land Services, Inc.,
Incentive Agreement.
Parties:
Port Authority of New York & New
Jersey
Sea-Land Services, Inc.
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Synapsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.

Agreement No.: 224-200525-001.

Title: Port Authority of New York &
New Jersey/Maersk, Inc., Incentive
Agreement,

Parties:

Port Authority of New York & New
Jersey
Maersk, Inc.

Synopsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.

Agreement No.: 224~200538-001.

Title: Port Authority of New York &
New Jersey/Orient Overseas Container
Line Incentive Agreement.

Parties:

Port Authority of New York & New
Jersey
Orient Overseas Container Line
Synopsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.
Agreement No.: 224-200539-001.
Title: Port Authority of New York &
New Jersey/Gdynia America Lines
Incentive Agreement.
Parties:
Port Authority of New York & New
Jersey
Gdynia America Lines
Synopsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.
Agreement No.: 224-200547-001.
Title: Port Authority of New York &
New Jersey/Empresa Naviera Santa
S.A. Incentive Agreement.
Parties:
Port Authority of New York & New
Jersey
Empresa Naviera Santa S.A.
Synopsis: This Agreement, filed on
December 31, 1991, extends the original
agreement until March 31, 1992.
Agreement No.: 224-200549-001.
Title: Port Authority of New York &
New Jersey/Zim America Israeli

Shipping Co., Inc., Incentive Agreement.

Parties:

Port Authority of New York & New
Jersey

Zim America Israeli Shipping Co., Inc.

Synopsis: This Agreement, filed on
December 31,1991, extends the original
agreement until March 31, 1992,

By Order of the Federal Maritime
Commission.

Joseph C. Polking,

Secretary.

[FR Doc. 92-727 Filed 1-10-92; 8:45 am}
BILLING CODE 6730-01-M

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Administration for Children and
Famliies

Agency Information Collection Under
OMB Review

AGENCY: Administration on
Developmental Disabilities, HHS.

ACTION: Notice.

Under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35), we have submitted to the
Office of Management and Budget
(OMB) for approval of an existing
information collection for the
Administration on Developing
Disabilities’ Basic State Grant Program
Performance Report.

ADDRESSES: Copies of the Information
Collection request may be obtained from
Steve Smith, Reports Clearance Officer,
by calling (202) 401-9235.

Written comments and questions
regarding the requested approval for
information collection should be sent
directly to: Christina Emanuels, OMB
Desk Officer for ACF, OMB Reports
Management Branch, New Executive
Office Building, room 3002, 725 17th
Street, NW., Washington, DC 20503,
(202) 395-73186.

Information on Document

Title: Developmental Disabilities Basic
State Grant Program Performance
Report.

OMB No.: 0980-0172.

Description: The Developmental
Disabilities’ Basic State Grant
Program Performance Report will be
used by each State and territories to
prepare and transmit to the Secretary,
Department of Health and Human
Services, an annual report for the
preceding fiscal year of activities and
accomplishments under the Basic
State Grant program. The information
provided in the program performance
report will first be used in the
preparation of the Secretary’s Annual
Report to the President, the Congress,
and the National Council on
Disabilities. Additionally, the
information will be used to provide a
national perspective on program
accomplishments and continuing
challenges.

Annual Number of Respondents: 55.

Annual Frequency: 1.

Average Burden Hours Per Response:
88.

Total Burden Hours: 4,840,

Dated: January 6, 1992,
Naomi B. Marr,
Director, Office of Information and
Management Systems.
(FR Doc. 92-690 Filed 1-10-92; 8:45 am)
BILLING CODE 4130-01-M

Agency Information Collection Under
OMB Review

AGENCY: Administration for Children
and Families, HHS.

ACTION: Notice. Under the provisions of
the Paperwork Reduction Act (44 U.S.C.
chapter 35), we have submitted to the
Office of Management and Budget
(OMB) for approval of an existing
information collection for the Family
and Youth Services Bureau within the
Administration on Children, Youth and
Families (ACYF) of the Administration
for Children and Families.

ADDRESSES: Copies of the information
collection request may be obtained from
Steve Smith, ACF Report Clearance
Officer, by calling (202) 401-9235.

Written comments and questions
regarding the requested approval for
information collection should be sent
directly to: Christina Emanuels, OMB
Desk Officer for ACF, OMB Reports
Management Branch, New Executive
Office Building, room 3002, 725 17th
Street, NW., Washington, DC 20503,
(202) 395-73186.

Information on Document

' Title: Program Performance
Standards-Runaway and Homeless
Youth Centers Self-Assessment
Instrument.

OMB No.: 0980-0037.

Description: The Program
Performance Standards Self-Assessment
Instrament is necessary for the Family
and Youth Services Bureau Center
grantees to assess progress and
conform:ance with program performance
standards the{ have been established by
FYSB for ihese grantees. The Instrument
provides useful information related to
the internal staff actions and/or
external technical assistance required to
bring a basic center's service and
administrative components into
conformance with the Runaway and
Homeless Youth Basic Center Program.

- Annual Number of Respondents: 369.

Annual Frequency: 1.

Average Burden Hours Per Response:
3.

Total Burden Hours: 1,107.
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Dated: January 6, 1992,
Naomi B, Marr,

Director, Office of Information Systems
Management.

[FR Doc. 92-891 Filed 1-10-92; 8:45 am}
BILLING CODE 4130-01-M

Agency information Collection Under
OMB Review

AGENCY: Administration for Children
and Families Administration on
Children, Youth, and Families, HHS.
ACTION: Notice.

Under the provisions of the
Paperwork Reduction Act (44 U.S.C.
chapter 35), we have submitted to the
Office of Management and Budget
(OMB) for approval of an existing
information collection for the
Administration for Children, Youth, and
Families' (ACYF) Evaluation of Efforts
To Recruit Families And Achieve
Adoptive Placement For Waiting
Minority Children.

ADDRESSES: Copies of the information
collection request may be obtained from
Steve Smith, Reports Clearance Officer,
by calling (202) 401-9235.

Written comments and questions
regarding the requested approval for
information collection should be sent
directly to: Christina Emanuels, OMB
Desk Officer for ACF, OMB Reports
Management Branch, New Executive
Office Building, room 3002, 725 17th
Street, NW., Washington, DC 20503.

Information on Document

Title: Evaluation of Efforts to Recruit
Families and Achieve Adoptive
Placement for Waiting Minority
Children.

OMB No..

Description. The Adoption
Opportunities Program in the Children’s
Bureau of the Administration on
Children, Youth and Families has
invested over $50 miilion in
demonstration projects, many of which
focused on recruiting adoptive homes
for minority children. Nevertheless,
minority children continue to constitute
a disproportionate number of children
waiting for adoptive homes.

The purpose of this study is to collect
information from the adoptive parent
applicants through a telephone survey.
Information from the survey will be
supplemented by descriptive
information from the grant files and
informal discussions with the grantees,
This information from minority adoptive
parent applicants will provide ACF with
statistical and descriptive information
on successful models for the adoption of
minority children.

Annual Number of Respondents: 605.

Annual Frequency: 1.

Average Burden Hours Per Response:
.33.

Total Burden Hours: 202.

Dated: January 6, 1992,
Naomi B. Marr,
ACF Reports Clearance Officer.
[FR Doc. 92-692 Filed 1-10-92; 8:45 am}
BILLING CODE 4130-01-M

Alcohol, Drug Abuse, and Mental
Health Administration

National Institute on Aicohol Abuse
and Alcoholism; Meetings

Pursuant to Public Law 92-463, notice
is hereby given of the meetings of the
advisory committees of the National
Institute on Alcohol Abuse and
Alcoholism for February 1992,

The initial review groups and the
National Advisory Council will be
performing review of applications for
Federal assistance; therefore, portions of
these meetings will be closed to the
public as determined by the
Administrator, ADAMHA, in
accordance with 5 U.S.C. 552b(c})(6) and
5 U.S.C. app. 2 10(d).

Summaries of the meetings and
rosters of committee members may be
obtained from: Ms. Diana Widner,
NIAAA Committee Management
Officer, Alcohol, Drug Abuse, and
Mental Health Administration,
Parklawn Building, room 16C-20, 5600
Fishers Lane, Rockville, MD 20857
(Telephone: 301-443-4375).

Substantive program information may
be obtained from the contacts whose
names, room numbers, and telephone
numbers are listed below.

Committee Name: Neuroscience and
Behavior Subcommittee of the Alcohol
Biomedical Research Review Committee.

Meeting Dates: February 5-7, 1992,

Place: Hyatt Regency Bethesda, One
Bethesda Metro Center Bethesda, MD 20814.

Open: February 5, 9 a.m.-11 a.m.

Closed: Otherwise.

Contact: Antonio Noronha, Ph.D., rm. 16C~
20, Parklawn Bldg., phone (301) 443-4375.

Commilttee Name: National Advisory
Council on Alcohol Abuse and Alcoliolism.

Meeting Date: February 6, 1992,

Place: Bethesda Marriott Hotel, 5151 Pooks
Hill Road, Bethesda, MD 20814.

Open: February 6, 10:15 a.m.—3 p.m.

Closed: Otherwise.

Contact: James F. Vaughan, rm. 16C-20,
Parklawn Bldg., phone (301} 443-4375.

Commiltee Name: Biochemistry,
Physiology, and Medicine Subcommittee of
the Alcohol Biomedical Research Review
Committee.

Meeting Dates: Febrvary 10-11, 1992,

Place: Hyatt Regency Bethesda, One
Bethesda Metro Center, Bethesda, MD 20814.

Open: February 10, 9 a.m.-10:15 a.m.

Closed: Otherwise.

Contact: Ronald F. Suddendorf, Ph.D., rm.
16G--26, Parklawn Bldg., phone (301) 443-6106.

Committee Name: Clinical and Treatment
Subcommittee of the Alcohol Psychosocial
Regearch Review Committee.

Meeting Dates: February 12-14, 1992.

Place: The River Inn, 924 25th Street, NW.,
Washington, DC 20037.

Open: February 12, 9 a.m.~10 a.m.

Closed: Otherwise.

Contact: Thomas D. Sevy, M.S.W,, rm. 16C~

' 26, Parklawn Bldg., phone (301) 443-61086.

Committee Name: Epidemiology and
Prevention Subcommittee of the Alcohol
Psychosocial Research Review Committee.

Meeting Dates: February 19-21, 1992.

Place: The River Inn, 924 25th Street, NW,,
Washington, DC 20037.

Open: February 19, 9 a.m.~10 a.m.

Closed: Otherwise,

Contact: Lenore S. Radloff, rm. 16C-28,
Parklawn Bldg., phone {301) 443-6106.

Dated: January 7, 1992.
Peggy W. Cockrill,

Commitiee Management! Officer, Alcohol,
Drug Abuse, and Mental Health .
Administration.

[FR Doc. 92-802 Filed 1-10-92; 8:45 am}
BILLING CODE 4160-20-M

Nationa! Institute on Drug Abuse;
Meetings

Pursuant to Public Law 92463, notice
is hereby given of the meetings of the
advisory committees of the National
Institute on Drug Abuse for February
1992,

The initial review groups will be
performing review of applications for
Federal assistance; therefore, portions of
these meetings will be closed to the
public as determined by the
Administrator, ADAMHA, in
accordance with 5 U.S.C. 552 (c}(6) and 5
U.S.C. app. 2 10{(d).

The Extramural Science Advisory
Board will include discussions of
NIDA's planning process and future
program. This meeting will be open;
however, attendance by the public will
be limited to space available.

Summaries of the meetings and
rosters of committee members may be
obtained from: Ms, Camilla L. Holland,
NIDA Committee Management Officer,
Alcohol, Drug Abuse, and Mental Health
Administration, Parklawn Building,
room 10-42, 5600 Fishers Lane,
Rockville, MD 20857 (Telephone: 301/
443-2755).

Substantive program information may
be obtained from the contacts whose
names, room numbers, and telephone
numbers are listed below.
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Committee Name: Drug Abuse
Epidemiology and Prevention Research
Review Committee.

Meeting Date: February 4-7, 1992,

Place: Doubletree Hotel of San Diego, 901
Camino Del Rio South, San Diego, CA 92108.

Open: February 4, 8 a.m. to 9:30 a.m,

Closed: Otherwise.

Contact: Raquel Crider, Ph.D., room 1022,
Parklawn Building, telephone (301) 443-8042.

Committee Name: Pharmacology II
Research Subcommittee, Drug Abuse
Biomedical Research Review Committee,

Meeting Date: February 11-13, 1992,

Place: Hyatt Regency Bethesda, Embassy
Room, One Bethesda Metro Center, Bethesda,
Maryland 20814.

Open: February 11, 8:30 a.m. to 9 a.m.

Closed: Otherwise.

Contact: Gamil Debbas, Ph.D., room 10-42,
Parklawn Building, telephone (301) 443-2620.

Committee Name: Pharmacology I
Research Subcommittee, Drug Abuse
Biomedical Research Review Committee.

Meeting Date: February 11-14, 1992,

Place: Hyatt Regency Bethesda, Potomac/
Patuxent Suite, One Bethesda Metro Center,
Bethesda, Maryland 20814.

Open: February 11, 8:30 a.m, to 9 a.m.,

Closed: Otherwise.

Contact: Syed Husain, Ph.D., room 1042,
Parklawn Building, telephone (301} 443-2620.

Committee Name: Drug Abuse Clinical and
Behavioral Research Review Committee,

Meeting Date: February 11-14, 1992.

Place: Hyatt Regency Bethesda, Diplomat/
Ambassador Room, One Bethesda Metro
Center, Bethesda, Maryland 20814.

Open: February 11, 9 a.m. to 9:30 a.m.

Closed: Otherwise.

Contact: Daniel L. Mintz, room 10-22,
Parklawn Building, telephone (301) 443-8042.

Committee Name: Extramural Science
Advisory Board, NIDA.

Meeting Date: February 18-19, 1992.

Place: Bethesda Marriott Hotel, 5151 Pooks
Hill Road, Bethesda, MD 20814.

Open: February 18-19, 9 a.m. to 5 a.m.

Contact: Jacqueline P. Downing, room 10A~
55, Parklawn Building, telephone {301) 443~
1056. .

Committee Name: Biochemistry Research
Subcommittee, Drug Abuse Biomedical
Research Review Committee.

Meeting Date: February 18-20, 1992,

Place: Marriott Suites Alexandria, Salon
#3, 801 St. Asaph Street, Alexandria, Virginia
22314.

Open: February 18, 8:30 a.m. to 9 a.m.

Closed: Otherwise.

Contact: Rita Liu, Ph.D., room 10-42,
Parklawn Building, telephone (301} 443-2620.

Dated: January 7, 1992.
Peggy W. Cockrill,

Committee Management Officer, Alcohol,
Drug Abuse, and Mental Health
Administration.

[FR Doc. 92-303 Filed 1-10-92; 8:45 am)
BILLING CODE 4160-20-M

/

National Institute of Mental Health;
Meetings

Pursuant to Public Law 92463, notice
is hereby given of the meetings of the
advisory committees of the National
Institute of Mental Health for February
1992,

The initial review groups and the
National Advisory Mental Health
Council will be performing a review of
applications for Federal assistance;
therefore, portions of these meetings will
be closed to the public as determined by
the Administrator, ADAMHA, in
accordance with 5 U.S.C. 552b(c)(8) and
5 U.S.C. app. 2 10(d).

The Extramural Science Advisory
Board will be discussing Knowledge
Exchange.

Summaries of the meetings and
rosters of committee members may be
obtained from: Ms. Joanna L. Kieffer,
NIMH Committee Management Officer,
Alcohol, Drug Abuse, and Mental Health
Administration, Parklawn Building,
room 9-105, 5600 Fishers Lane,
Rockville, MD 20857 (Telephone: 301-
443-4333).

Substantive program information may
be obtained from the contacts whose
names, room numbers, and telephone
numbers are listed below.

Committee Name: Mental Disorders of
Aging Review Committee.

Meeting Date: February 5-7, 1992.

Place: Canterberry Hotel, 1733 N Street,
NW., Washington, DC 200386.

Open: February 5, 9-10 a.m.

Closed: Otherwise.

Contact: Phyllis L. Zusman, room 9C-18,

- Parklawn Building, telephone (301) 443-3857.

Committee Name: Social and Group
Processes Review Committee.

Meeting Date: February 6-8, 1992.

Place: River Inn, 924 25th Street, NW.,
Washington, DC 20037.

Open: February 6, 9-9:30 a.m,

Closed: Otherwise.

Contact: Bernice Cherry room 9C-18,

Parklawn Building, telephone (301) 443-3938.

Committee Name: National Advisory

Mental Health Council.

Meeting Date: February 10-11, 1992,

Piace:

February 10—Conference Rooms D and E,
Parklawn Building, 5600 Fishers Lane,
Rockville, MD 20857.

February 11-—Wilson Hall, Building 1,
National Institutes of Health, 8000
Rockville Pike, Bethesda, MD 20892,

Open: February 11, 9 a.m.~Ajournment.

Closed: Otherwise.

Contact: Carolyn Strete, Ph.D., room 9-105,

Parklawn Building, telephone {301) 443-3367.

Committee Name: Violence and Traumatic
Stress Review Committee.

Meeting Date: February 12-14, 1992,

Place: Wyndham Bristol Hotel, 2430
Pennsylvania Avenue, NW., Washington, DC
20037.

Open. February 12, 9-10 a.m.

Closed: Otherwise.
Contact: Gwendolyn C. Artis, room 9C-18,
Parklawn Building, telephone (301) 443-3944.

Committee Name: Behavioral Neuroscience
Review Committee.

Meeting Date: February 12-14, 1892.

Place: Bethesda Holiday Inn, 8120
Wisconsin Avenue, Bethesda, MD 20814.

Open: February 12, 8:30-9:30 a.m.

Closed: Otherwise,

Contact: William H. Radcliffe, room 9C-18,
Parklawn Building, telephone (301) 443-3857.

Committee Name: Neuropharmacology and
Neurochemistry Review Committee.

Meeting Date: February 13-14, 1992.

Place: Crowne Plaza Holiday Inn, 1750
Rockville Pike, Rockville, MD 20852.

Open: February 13, 8:30-9:30 a.m.

Closed: Otherwise.

Contact: Camille Sookram, room 9C-18,
Parklawn Building, telephone (301) 443-3936.

Committee Name: Molecular Cellular, and
Developmental Neurobiology Review
Committee.

Meeting Date: February 18-20, 1892.

Place: Crowne Plaza Holiday Inn, 1750
Rockville Pike, Rockville, MD 20852.

Open: February 18, 9-10 a.m.

Closed: Otherwise.

Contact: Shirley Maltz, room 9C-18,
Parklawn Building, telephone (301) 443-3936.

Committee Name: Health Behavior and
Prevention Review Committee.

Meeting Date: February 18-20, 1992,

Place: Days Inn Congressional Park, 1775
Rockville Pike, Rockville, MD 20852,

Open: February 18, 9-11 a.m.

Closed: Otherwise.
Contact: Monica F. Woodfork, room 9C-05,
Parklawn Building, telephone (301) 443—4843.
Committee Name: Clinical Neuroscience
Review Committee.

Meeting Date: February 19-21, 1992,

Place: The Hampshire Hotel, 1310 New
Hampshire Avenue, NW., Washington, DC
20036,

Open: February 19, 9-10 a.m.

Closed: Otherwise.

Contact: Maureen Eister, room 9C-08,
Parklawn Building, telephone (301) 443~1340.

Committee Name: Clinical Psychopathogy
Review Committee.

Meeting Date: February 19-21, 1992.

Place: Bethesda Holiday Inn, 8120
Wisconsin Avenue, Bethesda, MD 20814,

Open: February 19, 9-10 a.m.

Closed: Otherwise.

Contact: Tammye Cross, room 9C~08,
Parklawn Building, telephone (301) 443-1340.

Comimnittee Name: Services Research
Review Committee.

Meeting Date: February 19-21, 1992.

Place: Embassy Suites Hotel, 4300 Military
Road, Washington, DC 20015.

Open: February 19, 9-10 a.m.

Closed: Otherwise.

Contact: Gloria Yockelson, room 9C-05,
Parklawn Building, telephone (301) 443-0948.

Committee Name: Extramural Science
Advisory Board.

Meeting Date: February 20~21, 1992.
Place: Conference Room L, Parklawn
Building, 5600 Fishers Lane, Rockville, MD

20857.
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Oper: February 20-21, 9 a.m.~Adjournment.

Contact: Anthony Pollitt, room 17C-28,
Parklawn Building, telephone (301) 443-3175.

Committee Name: Psychobiology and
Behavior Review Committee.

Meeting Dute: February 20-21, 1992,

Place: The Inn at Foggy Bottom, 824 New
Hampshire Avenue, NW., Washington, DC
20037.

Open: February 20, 6-10 a.m.

Closed: Otherwise,

Contact: Linda Keperling, room 9C~18,
Parklawn Building, telephone {301) 443-3944.

Committee Name: Perception and
Cognition Review Committee.

Meeting Date: February 20-22, 1992,

Place: Holiday Inn—Governors House, 17th
Street & Rhode Island Avenue, NW.,
Washington, DC 20036.

Open: February 20, 9-10 a.m.

Closed: Otherwise.

Contact: Debra D. Woods, room 9C-18,
Parklawn Building, telephone (301) 443-3938.

Committee Name: Child/Adolescent Risk
and Prevention Review Committee.

Meeting Date: February 20-22, 1992,

Place: Hyatt Regency Bethesda, One
Bethesda Metro Center, Bethesda, MD 20814,

Open: February 20, 9-11 a.m.

Closed: Otherwise,

Contact: Dorothy L. Sanders, room 9C-18,
Parklawn Building, telephone (301) 443-3857.

Committee Name: Cognitive Functional
Nevroscience Review Committee.

Meeting Date: February 20-22, 1992,

Place: Chevy Chase Holiday Inn, 5520
Wisconsin Avenue, Chevy Chase, MD 20814.

Open: February 20, 8:30-9 a.m.

Closed: Otherwise.

Contact: Rodney A. Berry room 9C-23,
Parklawn Building, telephone (301) 443-1177.

Committee Name: Biological
Psychopathology Review Committee.

Meeting Date: February 2425, 1992,

Place: Hyatt Regency Bethesda, One
Bethesda Metro Center, Bethesda, MD 20814.

Open: February 24, 9-10 a.m.

Closed: Otherwise.
Contact: Helen Craig, room 9C-14,
Parklawn Building, telephone (301) 443-1367.
Committee Name: Epidemiology Review
Committee.

Meeiing Date: February 24-26, 1992,

Place: Embassy Suites Hotel, 4300 Military
Recad, NW., Washington, DC 20015.

Open. February 24, 9-10 a.m.

Closed: Otherwise.

Contact: Doris Lee-Robb, room 9C-15,
Parklawn Building, telephone (301) 443-6470.

Committee Name: Emotion and Personality
Review Committee.

Meeting Date: February 27-29, 1992.

Place: Guest Quarters Suite Hotel, 2500
Pennsylvania Avenue, NW., Washington, DC
20037.

Open. February 27, 9-9:30 a.m,

Closed: Otherwise,

Contact: Sheri L. Schwartzback, room 9C~
05 Parklawn Building, telephone (301) 443~
4843,

Dated: January 7, 1992.
Peggy W. Cookrill,
Comimnittee Management Officer, Alcohol,

Drug Abuse, and Mental Health
Administration.

[FR Doc. 92-804 Filed 1-10-92; 8:45 am}
BILLING CODE 4160-20-M

Alcohol, Drug Abuse, and Mental
Health Administration Advisory
Committee Meeting in January

AGENCY: Alcohol, Drug Abuse, and
Mental Administration, HHS.

ACTION: Cancellation of meeting notice.

SUMMARY: The January 15, 1992, meeting
of the Advisory Committee of the Task
Force on Homelessness and Severe
Mental lliness, announced in the
Tuesday, December 10, 1991, Federal
Register, Volume 56, No. 237, on page
64522, has been canceled. The date for
the next meeting has not been set.
Dated: January 7, 1992,
Peggy W. Cockrill,
Committee Management Officer, Alcohol,

Drug Abuse, and Mental Health
Administration.

[FR Doc. 92-801 Filed 1-10-92; 8:45 am}
BALING CODE 4160-20-M

Health Care Financing Administration

Public Information Collection
Requirements Submitted to the Office
of Management and Budget for
Clearance

AGENCY: Health Care Financing
Administration, HHS. The Health Care
Financing Administration (HCFA),
Department of Health and Human
Services, has submitted to the Office of
Management and Budget (OMB) the
following proposals for the collection of
information in compliance with the
Paperwork Reduction Act (Pub. L. 96—
511).

1. Type of Request: Revision; Title of
Information Collection. Information
Collection Requirements in the Hospice
Care Regulation, 42 CFR 418; Form
Number- HCFA-R-30; Use: These
information requirements are needed to
implement the Medicare hospice
benefit—information is needed from
individuals electing hospice care and
from hospices participating in the
program to assure that statutory and
regulatory requirements are met;
Frequency On occasion; Respondents:
Individuals/households, businesses/
other for profit, non-profit institutions,
and small businesses/organizations;
Estimated Number of Responses:
4,666,368; Average Hours per Response:

.25; Total Estimated Burden Hours.
1,168,592. '

2. Type of Request: Revision; Title of
Information Cellection: Information
Collection Requirements in 42 CFR 405,
Conditions of Participation for
Rehabilitation Agencies and Conditions
of Coverage for Physical Therapists in
Independent Practice; Form Number:
HCFA-R-44; Use: This information is
needed to determine if an outpatient
clinic, rehabilitation agency, public
health agency, or physical therapist is in
compliance with published health and
safety requirements; Frequency: On
occasion; Respondents: Businesses/
other for profit and small businesses/
organizations; Estimated Number of
Responses: 8,359; Average Hours per
Response: 1.6; Total Estimated Burden
Hours: 10,174.

3. Type of Request: New; Title of
Information Collection. Medicare Credit
Balance Reporting Requirements; Form
Number- HCFA-838; Use: The collection
of credit balance information is needed
to ensure that millions of dollars in
improper payments are collected;
Frequency* Quarterly; Respondents.
Businesses/other for profit and non-
profit institutions; Estimated Number of
Responses: 107,708; Average Hours Per
Response: 6; Total Estimated Burden
Hours: 6486,248.

4. Type of Request: Revision; Title of
Information Collection: Transmittal and
Notice of Approval of State Plan
Material; Form Number- HCFA-179;
Use: Form HCFA~179 is used by
Medicaid State agencies to transmit
State plan material to HCFA for
approval prior to amending their State
plans; Frequency: On occasion;
Respondents: Stateflocal governments;
Estimated Number of Responses: 1,254;
Average Hours per Response: 1; Total
Estimated Burden Hours: 1,254.

5. Type of Request: New; Title of
Information Collection: Preclearance for
Information Collection for Community
Nursing Organizations Demonstration;
Form Number- HCFA-P-17; Use: This
information collection requirement will
result from two contracts to develop,
implement, and evaluate a
demonstration of Community Nursing
Organizations mandated by the
Omnibus Budget Reconciliation Act of
1987; the first contract would involve
data collection by demonstration sites
on their enrollees and the second
contract would collect information from
both the sites and their enrollees;
Frequency: One-time; Respondents.
Individual/households, Businesses/
other for profit and non-profit
institutions; Estimated Number of
Responses. Not applicable; Average
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Hours Per Response: Not applicable;
Total Estimated Burden Hours: Not
applicable. Additional Information or
Comments: Call the Reports Clearance
Officer on 410-966-2088 for copies of the
clearance request packages. Written
comments and recommendations for the
proposed information collections should
be sent directly to the following address:
OMB Reports Management Branch,
Attention: Allison Eydt, New Executive
Office Building, room 3208, Washington,
DC 20503.

Dated: January 8, 1992.

J. Michael Hudson,

Deputy Administrator, Health Care Financing
Administration.

[FR Doc. 92-701 Filed 1-10-92; 8:45 am]
BILLING CODE 4120-03-M

Public Health Service

Indian Health Service; Correction
Notice; Statement of Organization,
Functions, and Delegations of
Authority

Part H, Public Health Service, Chapter
HG, (Indian Health Service), of the
Statement of Organization, Functions,
and Delegations of Authority of the
Department of Health and Human
Services (51 FR 47053-48, December 11,
1987, as most recently amended at 56 FR
56233, November 1, 1991) is further
amended to correct the Order of
Succession published in FR 56 43794,
September 4, 1991.

Indian Health Service

Under Section HG.30. Order of
Succession, Aberdeen Area Office,
change item (1) to Deputy Director,
change item (2) to Health System
Administrator, Office of Administrative
Support, change item (3) to Medical
Officer (Administration), Office of
Patient Care and Health Evaluation,
change item (4) to Supervisory
Environmental Engineer, Office of
Environmental Health and Engineering,
change item (5} to Program Analysis
Officer, Office of Planning and
Legislation, and change item (8} to
Public Health Advisor, Office of Tribal
Health Management.

Dated: December 18, 1991.

Everett R. Rhoades,
Director, Indian Health Service.

[FR Doc. 92-805 Filed 1-10-92; 8:45 am|
BILLING CODE 4160-16-M

© AtAannn ANAGININIEN " a2 Am amas asr

Social Security Administration

Rescission of Social Security Rulings
on the Standards SSA Uses for
Consuitative Examinations, the
Termination Standard for Disability
Cases, and the Medical Evidence
Necessary To Make a Determination of
Disability in Social Security and
Supplemental Security Income Cases

AGENCY: Social Security Administration,
HHS.

ACTION: Notice of Rescissiowof Social
Security Rulings SSR 82-14, SSR 82-30,
SSR 82-48c¢, SSR 82-65, and SSR 83-6c¢.

SUMMARY: The Commissioner of Social
Security gives notice of the rescission of
SSR 82-14, SSR 82-30, SSR 82-48¢, SSR
82-65, and SSR 83-6c.

EFFECTIVE DATE: January 13, 1992.

FOR FURTHER INFORMATION CONTACT:
Joanne K. Castello, Office of
Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (410}
965-1711.

SUPPLEMENTARY INFORMATION: Social
Security Rulings make available to the
public precedential decisions relating to
the Federal old-age, survivors, disability,
supplemental security income, and black
lung benefits programs. Social Security
Rulings may be based on case decisions
made at all administrative levels of
adjudication, Federal court decisions,
Commissioner’s decisions, opinions of
the Office of the General Counsel, and
other policy interpretations of the law
and regulations.

SSR 82-14, SSR 82-30, SSR 82-48c,
SSR 82-65, and SSR 83-6c were
published in the 1981-1985 Cumulalive
Edition of the Rulings. These Rulings
concern the standards SSA uses for
consultative examinations, the
termination standard for disability
cases, and the medical evidence
necessary to make a determination of
disability in Social Security (title II} and
supplemental security income (title XVI)
cases.

On August 1, 1991, we published final
regulations in the Federal Register at 56
FR 36932, which comply with section 9
of Public Law 98-460. The Public Law
states that SSA's standards for
consultative examinations, which are
purchased at Government expense,
should appear in regulations.

These regulations include {a) the
standards for determining when to
obtain a consultative examination; (b}
the type of consultative examination to
be purchased; and (c) the monitoring
procedures for both the purchase
process and the consultative

examination reports. Section 9 of Public
Law 98-460 also requires that SSA give
consideration to all evidence available
in a claimant’s case record and develop
a complete medical history covering at
least the preceding 12 months in any
case where a decision is made that the
individual is not under a disability.
Because these regulations have been
published, the above-mentioned Rulings
became obsolete as of August 1, 1991,
the effective date of these regulations.
Consequently, we are rescinding them.
To the extent that SSR 83-6¢ also
concerns the applicability of the
Medical-Vocational Guidelines, the
Supreme Court's subsequent decision in
Heckler v. Campbeli (SSR 83-46c¢),
upholding our use of the Guidelines,
governs this issue. Accordingly, SSR 83—
6c is revoked in its entirety.

(Catalog of Federal Domestic Assistance
Programs Nos. 93.802 Social Security—

Disability Insurance; 93.807 Supplemental
Security Income.)

Dated: January 3, 1992.
Gwendolyn S. King,
Commissioner of Social Security.
[FR Doc. 92-611 Filed 1-10-92; 8:45 am]
BILLING CODE 4190-29-M

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

Office of the Secretary
[Docket No. N-92-3038; FR-2736-N-5]

Regulatory Walver Requests Granted
by the Department of Housing and
Urban Development

AGeNcy: Office of the Secretary, HUD.

ACTION: Public Notice of the Granting of
Regulatory Waiver Requests: September
1, 1991 through November 30, 1991.

SUMMARY: Under the Department of
Housing and Urban Development
Reform Act of 1989 (Reform Act), the
Department (HUD) is required to make
public all approval actions taken on
waivers of regulations. This Notice is
the third of a series, to be published on a
quarterly basis, providing notification of
waivers granted during the preceding
reporting period. The purpose of this
Notice is to comply with the
requirements of section 106 of the
Reform Act.

FOR FURTHER INFORMATION CONTACT:
For general information about this
Notice, contact Grady J. Norris,
Assistant General Counsel for
Regulations, room 10276, Department of
Housing and Urban Development, 451
Seventh Street SW, Washington, DC
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20410. (Telephone (202) 708-3055. This is
not a toll-free number.) For information
concerning a particular waiver action
about which public notice is provided in
this document, contact the person whose
name and address is set out, for the
particular item, in the accompanying list
of waiver-grant actions.

SUPPLEMENTARY INFORMATION: As part
of the Housing and Urban Development
Reform Act of 1989, the Congress
adopted, at HUD's request, legislation to
limit and control the granting of
regulatory waivers by the Department.
Section 106 of the Act (section 7(q)(3) of
the Department of Housing and Urban
Development Act, 42 U.S.C. 3535(q)(3}),
provides that:

1. Any waiver of a regulation must be
in writing and must specify the grounds
for approving the waiver;

2. Authority to approve a waiver of a
regulation may be delegated by the
Secretary only to an individual of
Assistant Secretary rank or equivalent
rank, and the person to whom authority
to waive is delegated must also have
authority to issue the particular
regulation to be waived;

3. Not less than quarterly, the
Secretary must notify the public of all
waivers a Notice in the Federal Register.
These Notices (each covering the period
since the most recent previous
notification) shall;

a. Identify the project, activity, or
undertaking involved;

b. Describe the nature of the provision
waived, and the designation of the
provision;

c. Indicate the name and title of the
person who granted the waiver request;

d. Describe briefly the grounds for
approval of the request;

e. State how additional information
about a particular waiver grant action
may be obtained.

Section 106 also contains
requirements applicable to waivers of
HUD handbook provisions that are not
relevant to the purposes of today’s
document.

Today’s document follows publication
of HUD'’s Statement of Policy on Waiver
of Regulations and Directives Issued by
HUD (56 FR 16337, April 22, 1991). This
is the third Notice of its kind to be
published under section 106. The first
Notice, published on August 26, 1991,
updated waiver-grant activity by the
Department from the period immediately
following passage of the Reform Act
through the end of May 1991. The
second notice, published on October 28,
1991, covered the period from June
through August 1991,

Today's document updates HUD's
waiver-grant activity through November

30, 1991. In approximately three months,
the Department will publish a similar
notice, providing information about
waiver-grant activity for the period from
December 1, 1991 through the end of
February 1992.

For ease of reference, waiver requests
granted by departmental officials
authorized to grant waivers are listed in
a sequence keyed to the section number
of the HUD regulation involved in the
waiver section. Where more than one
regulatory provision is involved in the
grant of a particular waiver request, the
action is listed under the section number
of the first regulatory requirement in
title 24 that is being waived as part of
the waiver-grant action. (For example, a
waiver of both § 811.105(b) and
§ 811.107(a) would appear sequentially
in this listing only under § 811.105(b).)

Should the Department receive
additional reports of waiver actions
taken during the period covered by this
report before the next report is
published, the next updated report will
include these earlier actions, as well as
those that occur between December 1,
1991 and February 29, 1992,

Accordingly, information about
approved waiver requests pertaining to
regulations of the Department is
provided in the Appendix that follows
this Notice.

Dated: January 7, 1992.
Jack Kemp,
Secretary.

Appendix

Listing of Waivers of Regulatory
Requirements Granted by Officers of the
Department of Housing and Urban
Development September 1 through
November 30, 1991

Note to reader: The person to be contacted
for additional information about the waiver-
grant items numbered 1 through 4 in this
listing is: Mr. Jan C. Opper, Field
Coordination Officer, U.S. Department of
Housing and Urban Development, Office of
Community Planning and Development, 541
Seventh Street, SW., room 7270, Phone: (202)
708-2565.

1. Regulation: 24 CFR
511.11(c)(2)(i)(B).

Project/Activity: New York, New
York. Extension of the 90-day deadline
for submission of the Project Completion
Report under the Rental Rehabilitation
program {RRP).

Nature of Requirement: 24 CFR 511.11
(c)(2)(i)(B) requires that a Project
Completion Report identifying the
private entity to which ownership has
been transferred be submitted to HUD
within 90 days on the final draw.

Granted By: Anna Kondratas,
Assistant Secretary for Community
Planning and Development.

Dated Granted: October 17, 1991.

Reasons Waived: A waiver of the
regulation was conditionally granted
with respect to five RRP projects which
had not been transferred ta private
ownership, even though all
rehabilitation had been completed and
all RRP grant funds committed to those
five project expended, because of
pending resolution of a lawsuit. The
conditions were as follows:

1. The City would periodically provide
HUD with a written report on the status
of litigation preventing the transfer of
the projects to private ownership;

2. Within 90 days of resolution of the
lawsuit in favor of the City, the City
shall submit the required Project
Completion Report for each project; or

3. Within 30 days of resolution of the
lawsuit in favor of the plaintiffs, the City
shall cancel the five projects and
reimburse the Department a sum equal
to the RRP grant amounts.

2. Regulations: 24 CFR 570.200(a}(5)
and 24 CFR 570.200(h).

Project/Activity: Augusta, Georgia.
Under the Community Development
Block Grant program, reimbursement of
pre-agreement costs for development of
a neighborhood shopping center to serve
low and moderate income residents.

Nature of Requirement: 24 CFR
570.200(h} permits reimbursement of
certain eligible costs incurred prior to
the date of the grant agreement, but not
the acquisition cost of real property. 24
CFR 570.200(a)(5) limits preagreement
costs to those described in
subparagraph 570.200(a)(5).

Granted By: Anna Kondratas,
Assistant Secretary for Community
Planning and Development.

Dated Granted: September 10, 1991.

Reasons Waived: In addition to
$465,000 programmed from the City's FY
1991 Community Development Block
Grant, the City requested approval to
use $300,000 from the FY 1992 grant,
$213,000 from the FY 1993 grant, and
$100,000 from the FY 1994 grant for
rehabilitation of historic commercial
structures, new commercial construction
and a landscaped parking lot. All
construction would occur during the first
year. Completion during the first year
would provide the low and moderate
income residents of the neighborhood,
who lack transportation, with a
shopping center without otherwise
having to.wait three or four years for
construction funding to come available.
Failure to grant a waiver of pre-
agreement costs would cause undue
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hardship on the residents and adversely
affect the purposes of the Act.

3. Regulation: 24 CFR 57.200({a)(5) and
24 CFR 570.200(h).

Project Activity: Cobb County,
Georgia. Under the Community
Development Block Grant program,
reimbursement of pre-agreement costs
for the renovation of an existing county-
owned building for use as an adult day
care facility for the elderly.

Nature of Requirement: 24 CFR
570.200(h) permits reimbursement of
certain eligible costs incurred prior to
the date of the grant agreement, but not
the acquisition cost of real property. 24
CFR 570.200{a)(5) limits pre-agreement
costs to those described in
subparagraph 570.200(a)(5).

Granted By Anna Kondratas,
Assistant Secretary for Community
Planning and Development.

Date Granted: November 4, 1991.

Reasons Waived: Because of
substandard and inadequate conditions,
the County’s current facility had been
cited in violation of the State's Adult
Day Care Standards. The County is
required to vacate the current facility as
quickly as possible or face State closure
of the facility. Without authority to
reimburse costs with FY 1992 funding,
the County would not be able to provide
services to this special population group
for a 12-18 month period, or until such
time as the County receives its FY 1992
grant. In addition, the County would
avoid increased project costs totalling
$50,000-$75,000. The $500,000 project
includes $100,000 from FY 1990 funds,
$200,000 from FY 1991, and $200,000
from FY 1992. Failure to grant the waiver
of pre-agreement cost limitations would,
therefore, cause undue hardship and
adverselv affect the purposes of the Act.

4, Regulation: 24 CFR 576.55(b)(1).

Project/Activity Houston, Texas.
Extension of the deadline for obligating
Emergency Shelter Grant (ESG) funds
for 30 days.

Nature of Requirement: 24 CFR
576.55{b)(1) requires each formula city
and county, and each territory, to
obligate all Emergency Shelter Grant
funds within 180 days of the date of the
grant award. '

Granted By Anna Kondratas,
Assistant Secretary for Community
Planning and Development.

Date Granted: September 19, 1991.

Reasons Waived: The City of Houston
indicated that, in order to use
- Community Development Block Grant
(CDBG) funds to match ESG funds
without additional administrative
burdens, obligation of FY 1991 ESG fund
could not occur before the CDBG funds
became available in late October 1991.

The City requested an extension of the
ESG obligation deadline from September
19, 1991 to October 19, 1991. In
approving the waiver of the deadline,
the Depariment noted that, though not
granting the waiver would cause undue
hardship, a waiver for a longer period of
time would not have been granted.

Note to reader: The person to be contacted
for additional information about the waiver-
grant items numbered 5 through 6 in this
listing is: Gerald Benoit, Director, Rental
Assistance Division, Department of Housing
and Urban Development, 451 Seventh Street,
SW., Phone: {202) 708-0477.

5. Regulation: 24 CFR 882.101(b)(2).

Project/Activity: King County
Housing Authority.

Nature of Requirement: Regulation
prohibits a PHA from administering
housing assistance under the section 8
rental certificate program for units
owned by the PHA.

Granted By: Jaseph G. Schiff,
Assistant Secretary for Public and
Indian Housing.

Date Granted: September 19, 1991.

Reason Waived: In order to prevent
undue hardship for five families
participating in the section 8 Rental
Certificate program who resided in
Cottonwood Apartments prior to
acquisition of this FNMA-repossession
project by the King County Housing
Authority, and because all section 8
Administrative responsibilities for these
five families will subcontracted to
another PHA.

6. Regulation: 24 CFR 882.602.

Project Activity: Fairfield Housing
Authority.

Nature of Requirement: Manufactured
Home Space. Regulation requires that
the space shall include all maintenance
and management services necessary for
decent, safe, and sanitary housing, such
as maintenance of utility lines, garbage
and trash collection, and maintenance of
roads, walkways and other common
areas and facilities.

Granted By: Joseph G. Schiff,
Assistant Secretary for Public and
Indian Housing.

Date Granted: November 22, 1991.

Reason Waived: To allow sixteen
section 8 rental certificate program
families living in the Casa Nova Mobile
Home Park to assume responsibility for
the garbage collection costs.

Note to Reader: The person to be contacted
for additional information about the waiver-
grant items numbered 7 through 11 in this
listing is: Robert W. Wilden, Director,
Assisted Elderly and Handicapped Housing
Division, Department of Housing and Urban
Development; 451 Seventh Street, SW.,
Washington, DC 20410, Phone: 708-2730.

7. Regulation: 24 CFR 885.5—Loans for
Housing for the Elderly or Handicapped.
Definitions, Housing and Related
Facilities.

Project Activily:
Project name Project No. Regional office
Sandwood 054-HHO04 Atlanta.
Apartments.
Bridgewood 054-HH005 Atlanta.
Apls.
Pres Woodrow | 136-EH111 San Francisco.
Wilson.
Vista Lane........... 122-EH367 San Francisco.

Nature of Requirement: The
Regulations cited above prohibit section
202 assistance for intermediate care
facilities due to the traditional medical
nature of such facilities.

Granted By: Arthur ], Hill, Assistant
Secretary for Housing—Federal Housing
Commissioner.

Date Granted: Waivers approved
between July 1, 1991 and August 31,
1991.

Reason Waived: Often borrowers
have access to service funding that
would not otherwise be available if a
project is designed as an intermediate
care facility. Therefore, under existing
Departmental procedures, a Borrower
may receive a waiver if the facility is for
the developmentally disabled and it
provides evidence that the housing and
services will not be medically oriented.

8. Regulation: 24 CFR 885.5—Loans for
Housing for the Elderly or Handicapped.
Definitions, Housing and Related
Facilities.

Project Activily:
Project name Project No. Regional office
Miami Manor 046-EH175 Chicago.
Group Home.

Nature of Requirement; The
Regulations cited above prohibit Section
202 assistance for intermediate care
facilities due to the traditional medical
nature of such facilities.

Granted By: Arthur |. Hill, Assistant
Secretary for Housing—Federal Housing
Commissioner.

Date Granted: Waivers approved
between September 1, 1991 and
November 30, 1991.

Reason Waived: Often borrowers
have access to service funding that
would not otherwise be available if a
project is designed as an intermediate
care facility. Therefore, under existing
Departmental procedures, a Borrower
may receive a waiver if the facility is for
the developmentally disabled and it
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provides evidence that the housing and
services will not be medically oriented.

9. Regulation: 24 CFR 885.230—Loans
for Housing for the Elderly or
Handicapped. Duration of section 202

Fund Reservation.
Project/Activity:
Project name Project No. | Regional office
Riese St. Gerard 031-EH221 | New York.
Hsg.
HOPE Senior 012-EH633 | New York.
Housing.
Gateway Apts.......... 051-EH169 | Phitadelphia.
Overlook 087-EH166 | Atianta.
Community Hsg.
Egida Padre Jose | 056-EH316 | Atlanta.
D Boyd.
Ginger Thomas........ 056-EH324 | Atlanta.
SJK, Inc........... ... 063-EH204 | Atlanta.
Georgetown 202...... 054-EH137 | Atlanta.
Teamstger Retiree | 087-EH157 | Atlanta.
Hsg.
Northwest Homes, | 081-EH137 | Atlanta.
Inc.
- Project 086-EH133 | Atlanta.
Independence.
West Town Senior...] 072-EH465 | Chicago.
Raphael Manor ........ 064-EH224 | Fort Worth.
Philip Street 140-EH054 | San Francisco.
Elderly.

Ridgeview Manor.....| 122-EH480 | San Francisco.

Nature of Requirement: The
Regulations cited above require the
Department of Housing and Urban
Development to cancel any Section 202
fund reservation for which construction,

_rehabilitation or acquisition has not
begun within 24 months after the Notice
of section 202 Fund Reservation is
issued, unless a 12-month extension is
granted by the Regional Administrator,
for a total maximum 36-month period.

Granted By: Arthur |. Hill, Assistant
Secretary for Housing—Federal Housing
Commissioner. )

Date Granted: Waivers approved
between September 1, 1991 and
November 30, 1991,

Reason Waived: Circumstances
beyond the centrol of the section 202
Borrowers delayed project development
within the maximum period of 36
months. Further, sponsors had expended
substantial funds to bring the projects to
construction starts and development of
these units furthered the Secretary's
goal of expanding affordable housing
opportunities. Waivers of this section
granted authority to extend these fund
reservations beyond 24 months to allow
additional time to reach construction
starts.

10. Regulations: 24 CFR 885.41(g}—

Loans for Housing for the Elderly or
Handicapped. Loan Interest Rate.

Project/Activity

Project name Project No. | Regional office
HOPE Senior 012-EH633 | New York.
Housing.
Overlook 087-EH166 | Atlanta.
Community Hsg.
Egida Padre Jose | 056-EH316 [ Atlanta.
D Boyd.
Ginger Thomas........ 056-EH324 | Atlanta.
Project 086-EH133 | Atlanta.
independence.
Waest Town Senior...| 072-EH465 | Chicago.
New Salem Manor ..| 043-EH311 | Chicago.
Ridgeview Manor.....; 122-EH480 | San Francisco.

Nature of Requirement: The
Regulations cited above require the use
of the interest rate in effect for the year
in which the Section 202 project goes to
initial loan closing or the optional
interest rate for those projects which are
eligible when an acceptable conditional
or firm commitment application is
received.

Granted By: Arthur |. Hill, Assistant
Secretary for Housing—Federal Housing
Commissiciner.

Date Granted: Waivers approved
between September 1, 1991 and
November 30, 1991.

HReason Waived: These projects
required a waiver to use the Fiscal Year
1992 interest rate of 8% percent
because, while the rate had already
been determined, it had not yet been
published in the Federal Register at the
time the waiver was granted. Without
approval of this waiver, additional
delays would have occurred, which
would have made these projects more
costly to the Government.

11. Regulation: 24 CFR 885.415(k)—
Loans for Housing for the Elderly or
Handicapped.

Project/Activity:

Project name Project No. | Regional office
Al Gomer......cccocarmuene 031-EH180 | New York.
Project Live Il .| 031~EH220 | New York.
Apartment 1., ...| 031-EH226 | New York.
Safe Harbor.............. 082-HHOO01 | Fort Worth.
Eagle Watch 093-HH001 | Denver,

Estates.

Nature of Requirement: The
Regulations cited above have
historically been interpreted by the
Department to prohibit any
encumbrances on the title that may
subsequently limit HUD's ability to sell
the property should the property be
acquired by HUD through foreclosure.

Granted By: Arthur J. Hill, Assistant
Secretary for Housing—Federal Housing
Commissioner.

Date Granted: Waivers approved
between September 1, 1991 and
November 30, 1991.

Reason Waived: This is a precedent
for such waivers when the restrictioin is
for low-rent housing use. Requirements
for initial loan closings of section 202
projects set forth in 24 CFR 885.415(k)
that the Borrower shall furnish such
executed documents on HUD-approved
forms as the field office may require,
including a title policy insuring that the
mortgage constitutes a first lien on the
project. To refuse to waive this
regulation would cause a hardship to the
borrowers, who have expended
substantial funds to reach this stage of
pracesing. Therefore, the granting of this
waiver is in the public interest and is
consistent with both programmatic
objectives and the Secretary’s goal.

Note to Reader: The person to be contacted
for additicinal information about waiver-
grant item number 12 in this listing is: Ed
Winiarski, Technical Support Division, Office
of Insured Multifamily Development,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410, Phone: 708-0624.

12. Regulation: 24 CFR 885.810(c){3)(i).
Project/Activity:

Project name Project No. Field office
Bridge Street 012-EH713 | New York.
Senior Housing.
Senior Housing for | 012-EH555 | New York.
the Clinton
Comm. .
John Walter 012-EH655 | New York.
Edwards
Apartments.
Project H.O.P.E.......| 012-EH633 | New York.

Nature of Requirement: The
Regulation cited above requires the
Department of Housing and Urban
Development to limit direct loan
financing to the development cost limits
set forth in paragraphs (c)(1) and {c)(2)
of this section. Paragraph (c)(3)(i)
authorizes the Assistant Secretary to
increase the cost limits by up to 110
percent in any geographic area where
the cost levels require, and to increase
the cost limits by up to 140 percent on a
project-by-project basis. Waivers of this
section grant authority to increase the
cost limits by up to 160 percent on a
project-by-project basis for specific
HUD Offices where development costs
are consistently higher than anywhere
else in the nation.

Granted By: Arthur J. Hill, Assistant
Secretary for Housing—Federal Housing
Commissioner.

Date Granted: Waivers approved
between September 1, 1991 and
November 30, 1991.

Reason Waived: Not to approve the
above HCP waiver would cause
hardship to the Borrower, who has
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expended substantial funds to reach this
stage of processing. Further, if the
project is cancelled, this much-needed
housing would not be built. Granting the
waiver is, therefore, in the public
interest and consistent with both
programmatic objectives and the
Secretary’s goal of increasing affordable
housing opportunities for low income
families,

Note to Reader: The person to be contacted
for additional information about waiver-grant
item number 13 in this listing is: Dom Nessi,
Director, Office of Indian Housing,
Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410, Phone: (202) 708-1015.

13. Regulation:

24 CFR 905.404 (a).

24 CFR 905.905.407 (b)(1)(3).

24 CFR 905.407 (c).

24 CFR 905.410.

24 CFR 905.413 (a), (b) and (d).

24 CFR 905.416 (c) and {d).

24 CFR 905.419 (b) and (c).

24 CFR 905.422.

24 CFR 905.440 (b}{1) and (2).

24 CFR 905.503 (c)(i).

Project/Activity: Conversion of 5
Turnkey 1] units to the Mutual Help
Homownership Opportunity Program by
the Ft. Peck Indian Housing Authority in
Poplar, MT.

Nature of Requirement: The
Regulations cited above apply to the
construction, development, funding and
occupancy of new construction
developments. Therefore, waivers are
required to convert existing units funded
and built under one program to
operation under a different program.

Granted By: Joseph Schiff, Assistant
Secretary for Public and Indian Housing.

Date Granted: September 30, 1991.

Reason Waived: This action was
requested, and granted, because many
of these homebuyers have been in their
Turnkey I units since they were built
and through the years have increased
their income. Converting the
participants to the Mutual Help Program
will enable them to become
homeowners sooner because their
payments will be applied to the
purchase price of their homes instead of
going to the project reserve.

Note to Reader: The person to be contacted
for additional information about the waiver-
grant items numbered 14 through 15 in this
listing is: John Comerford, Director, Financial
Management Division, Office of Public and
Indian Housing, Department of Housing and
Urban Development, 451 Seventh Street, SW.,
Washington, D.C. 20410, Phone: (202) 708-
1872.

14. Regulation: 24 CFR 913.107(a).
Project/Activity: Public housing
projects owned and operated by the

Housing Authority of Gilbert,
Minnesota.

Nature of Requirement: 24 CFR
913.107(a) requires that the Total Tenant
Payment required to be paid by public
housing tenants be the greater of 30
percent of Monthly Adjusted Income, 10
percent of Monthly Income or, where
welfare benefits are determined on the
basis of the family’s actual housing
costs, an amount equal to the portion of
the grant designated for shelter and
utilities.

Granted By: Joseph G. Schiff,
Assistant Secretary for Public and
Indian Housing.

Date Granted: September 9, 1991.

Reason Waived: To allow the Gilbert,
Minnesota Housing Authority to
establish ceiling rents on one-bedroom
units at Broadview Manor on the basis
of the 1987 amendments to the United
States Housing Act of 1937 which
permits public housing agencies (PHAs),
with the approval of the Secretary, to
establish ceiling rents.

15. Regulation: 24 CFR 967.304(c).

Project/Activity: Public Housing
Manager Certification Waiver Request.

Nature of Requirement: The
requlation requires all public housing
managers and assistant managers to be
certified if they manage 75 or more units.
Probationary certification, not to exceed
two years, is acceptable for purposes of
salary eligibility in the PHA's operating
budget.

Granted By: Joseph G. Schiff,
Assistant Secretary.

Date Granted: September 19, 1991.

Reason Waived: The Altoona Housing
Authority (AHA) requested a waiver of
24 CFR 967.304(c) on behalf of Mr.
Richard Mauer, Acting Project Manager,
based on the fact that the AHA acted
reasonably and responsibly in relying on
NAHRO to extend Mr. Mauer’s
probationary certification. NAHRO
inadvertently provided Mr. Mauer with
a probationary certification designation
over 2% years, which is contrary to the
provisions of the above cited regulation.
Since Mr. Mauer is now fully certified
and based on NAHRO's error, a waiver
was granted.

Note to Reader: The person to be contacted
for additional information about the waiver-
grant items numbered 18 through 19 in this
listing is: Janice D. Rattley, Director, Office of
Construction, Rehabilitation and
Maintenance, Office of Public and Indian
Housing, Department of Housing and Urban
Development, 451 Seventh Street, SW.,
Washington, DC 20410, Phone: (202) 708-1800.

16. Regulation: 24 CFR 968.210(g)(2).

Project/Activity: Public Housing
Modernization, Project Number MO 76~
7; MO 24-1 and MO 24-2 for East

Prairie, Bernie and Poplar Bluff Housing
Authorities.

Nature of Requirement: Limits the
number of times a development may be
funded for comprehensive
modernization to five stages for each
development.

Granted By: Joseph G. Schiff,
Assistant Secretary for Public and
Indian Housing.

Dated Granted: September 9, 1991.

Reason Waived: These additional
funds are needed to fund rehabilitation
necessary for the public housing
agencies to meet the section 504
requirements on accessibility for the
handicapped. The waivers provide a
sixth and final funding stage of
comprehensive modernization.

17. Regulation: 24 CFR 968.210(g}(2).

Project/Activity: Public Housing
Modernization, Project Number NY 3-1;
3-2 and 3-5, Yonkers Housing (YHA]}.

Nature of Requirement; Limits the
number of times a development may be
funded for comprehensive
modernization to five stages for each
development.

Granted By: Joseph G. Schiff,
Assistant Secretary for Public and
Indian Housing.

Dated Granted: September 19, 1991.

Reason Waived: Although all three
developments have previously been
funded for five stages of comprehensive
modernization, additional funding is
needed because not all the necessary
work items were funded and because
previously funded work has been
destroyed, leaving and developments in
deplorable condition. The waivers
provide a new one-stage of funding at
the three developments limited to item
not previously funded and conditioned
on the YHA hiring expertise in both
maintenance and modernization.

18. Regulation: 24 CFR 968.210(g){2).

Project/Activity: Public Housing
Modernization, Project Number PA 2-30,
Philadelphia Housing Authority.

Nature of Requirement: Limits the
number of times a development may be
funded for comprehensive
modernization to five stages for each
development.

Granted By: Joseph G. Schiff,
Assistant Secretary for Public and
Indian Housing.

Dated Granted: September 24, 1991.

Reason Waived: A CIAP funded
architectural and engineering study
identified additional modernization
needs. The waiver allows a one-time
funding of a new comprehensive
modernization for the development. This
increment of funding will satisfy all
remaining modernization needs.
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19. Regulation: 24 CFR 968.210{g)(2).

Project/Activity: Public Housing
Modermization, Project Number PA 1-7,
Housing Authority of the City of
Pittsburgh.

Nature of Requirement: Limits the
number of times a development may be
funded for comprehensive
modernization to five stages for each
development.

Granted By: Joseph G. Schiff,
Assistant Secretary for Public and
Indian Housing.

Dated Granted: September 26, 1991.

Reason Waived: There was a
misunderstanding in the earlier funding
stages of the concept of comprehensive
modernization. The waiver allows a
one-time funding of a new
comprehensive modernization for the
development. This increment of funding
will satisfy all remaining modernization
needs.

Note to Reader: The persen to be contacted
for additional information about the waiver-
grant items numbered 20 through 22 in this
listing is: John Comerford, Director, Financial
Management Division, Office of Public and
Indian Housing, Department of Housing and
Urban Development, 451 Seventh Street, SW.,
Washington, DC 20410. Phone: (202} 708-1872.

20. Regulation: 24 CFR
990.109(b)(3)(iv).

Project/Activity: Brekenridge,
Minnesota Housing and Redevelopment
Authority. ‘

Nature of Requirement: The regulation
requires a Low Occupancy PHA without
an approved Comprehensive Occupancy
Plan (COP) to use a projected occupancy
percentage of 97%.

Granted By: Joseph G. Schiff,
Assistant Secretary.

Date Granted: November 14, 1991,

Reason Waived: The PHA is a small
agency with 87 units of elderly housing.
It has been experiencing a vacancy
problem for the past several years
during which it has pursued many
vacancy reduction strategies without
success. PHA was allowed to use 73% as
its projected occupancy percentage in
calculating its operating subsidy
eligibility for FY 1991 and 74% for FY
1992. The Minneapolis/St. Paul Office is
directed to assist the PHA in developing
a plan to resolve the problem.

21. Regulation: 24 CFR
990.109(b)(3)(iv).

Project/Activity: Jetmore, Kansas
Public Housing Authority.

Nature of Requirement: The regulation
requires a Low Occupancy PHA without
an approved Comprehensive Occupancy
Plan (COP) to use a projected occupancy
percentage of 97%.

Granted By: Joseph G. Schiff,
Aassistant Secretary.

Date Granted: November 14, 1991,
Reason Waived: The PHA is a very
small Authority consisting of one elderly

project with 20 units. Vacancies have
been reduced from 12 to 7 with further
progress possible. The goal of 5 units for
an authority of this size would translate
to the approved 75% occupancy
percentage. An occupancy percentage of
65% was not approved in order to
provide an incentive to the authority to
continue its vacancy-reduction efforts,

22. Regulation: 24 CFR 990.118(h).

Project/Activity: Housing Authority of
the City of Houston.

Nature of Requirement: The regulation
cites limited conditions under which
Comprehensive Occupancy Plan goals
can be adjusted.

Granted By: Joseph G. Schiff,
Assistant Secretary.

Date Granted: September 30, 1991.

Reason Waived: The PHA is part of a
modernization program that is not
completed as far as was initially
planned. The delays in the work were
approved by HUD and resulted in
revised project implementation
schedules. The PHA was allowed to
reduce its 1990 and 1991 HUD-approved
occupancy goals by 4,320 units in 1990
and 3,518 units in 1991.

{FR Doc. 92-742 Filed 1-10-92; 8:45 am}
BILLING CODE 4210-32-M

Office of the Assistant Secretary for
Fair Housing and Equal Opportunity

[Docket No. N-91-3365; FR-3176-N-01)

Certification of Substantially
Equivalent Agencies; and Interim
Referral Agencies; Annual Notice

AGENCY: Office of the Assistant
Secretary for Fair Housing and Equal
Opportunity, HUD.

ACTION: Notice.

SUMMARY: As required by 24 CFR
115.6(f}, this Notice announces (1} an
updated consolidated list of all certified
agencies; (2) a list of all agencies whose
certification has been withdrawn since
publication of the previous notice; (3) a
list of agencies with respect to which
notice of denial of certification has been
published under § 115.7(c) since the
issuance of the previous notice; (4) a list
of agencies with respect to which a
notice of comment has been published
under § 115.8(b) and whose status
remains pending; (5} a list of agencies
for which notice of proposed withdrawal
of certification has been published
under § 115.8(c) and whose withdrawal
remains pending; and (8) a list of
agencies with which on agreement for

interim referrals or other utilization
services has been entered into under
§ 115.11 and remains in effect. These
announcements are applicable for
calendar year 1991.

FOR FURTHER INFORMATION CONTACT:
Marcella Brown, Director, Funded
Programs Division, Office of Fair
Housing and Equal Opportunity,
Department of Housing and Urban
Development, 451 Seventh Street, room
5218, SW., Washington, DC 20419-2000.

SUPPLEMENTARY INFORMATION:
Background

Under the Fair Housing Act (42 U.S.C.
3600-3620), the Department is authorized
to investigate complaints alleging
discrimination in housing. Section 810(f)
of the Fair Housing Act requires the
Department to refer complaints to
agencies that have “substantially
equivalent” fair housing standards, as
determined and certified by the
Department. The certification standards
are codified at 24 CFR part 115. This
Notice announces, among other things,
the 1991 list of certified agencies under
§ 115.6(f), and the agencies with which
the Department has entered into an
agreement for interim referral of
complaints in accordance with § 115.11.

This Notice

In accordance with the requirements
of 24 CFR 115.6(f), the Department
makes the announcements set forth
below. These announcements are
applicable for the year 1991.

Updated Consolidated List of Certified
Agencies

The Department announces that the
agencies administering the fair housing
laws of the following States and
Localities are certified under section
810(f) of the Fair Housing Act and 24
CFR 115.6(d):

States (36)

Alaska
California
Colorado
Connecticut
Delaware
Florida
Hawaii
Illinois
Indiana
lowa
Kansas
Kentucky
Maine
Maryland
Massachusetts
Michigan
Minnesota
Missouri
Montana
Nebraska
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Nevada

New Hampshire
New jersey
New Mexico
New York
North Carolina
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Dakota
Tennessee
Virginia
Washington
West Virginia
Wisconsin

Localities (79)
Alaska
Anchorage
Arizona
Phoenix

Connecticut
New Haven

District of Columbia
Washington

Florida

Brown County
Clearwater

Dade County {Metropolitan)
Escambia County
Gainesville
Hillsborough County
Jacksonville
Orlando

Pensacola

Pinellas County

St. Petersburg
Tallahassee

Tampa

Illinois

Bloomington
Danville
Elgin
Evanston
Hazel Crest
Park Forest
Springfield
Urbana

Indiana

Columbus
East Chicago
Fort Wayne
Gary
Hammond
Marion
South Bend

Iowa

Des Moines
Dubuque
Iowa City
Kansas

Kansas City
Lawrence
Olathe
Salina
Kentucky

Jefferson County

Lexington-Fayette

Maryland

Howard County
Montgomery County
Prince Georges County
Massachusetts
Boston

Cambridge
Minnesota
Minneapolis

St. Paul

Missouri

Kansas City

St. Louis

Nebraska

Lincoln

Omaha

New York

New York City
Rockland County
North Carolina
Asheville

Charlotte
Mecklenburg County
New Hanover County
Raleigh
Winston-Salem
Ohio

Dayton
Pennsylvania

Allentown
Harrisburg
Philadelphia
Pittsburgh
Reading

York

South Dakota

Sioux Falls

Tennessee
Knoxville

Texas

Fort Worth
Virginia
Atlington County
Washington

King County
Seattle
Tacoma

West Virginia

Beckley

Charleston

Huntington

Wisconsin

Beloit

Madison

Withdrawal of Certification; Denial of
Certification; and Pending Requests for
Certification

The Department announces that no
certification has been withdrawn since

publication of the previous notice; no
notice of denial of certification has been
published since the previous notice; and
no agencies with respect to which a
notice of comment has been published
under § 115.6(b) have pending requests
for certification.

Interim Certification

The Department announces that
agencies administering the fair housing
laws of the following States and
Localities entered into an agreement for
interim referrals on September 12, 1988.
These agencies are therefore considered
to have interim certification in
accordance with section 810(f}(4) of the
Act.

States (2)

Georgia

Ohio

Localities (5)

Lee County, Florida
Durham, North Carolina
Greensboro, North Carolina
St. Joseph, Missouri
Albany, New York

In addition, the Department
announces that agencies administering
the fair housing laws of the following
States and Localities have entered into
an agreement for interim referrals
subsequent to September 12, 1988. These
agencies are also considered to have .
interim certification in accordance with
section 810(f)(4) of the Fair Housing
Amendments Act of 1988. The agencies
and the dates of their agreements are as
follows:

States (6)

Arizona
Florida
Indiana
North Carolina
South Carolina
Texas
Localities (2)
Asheville-Buncombe County, NC
Dallas, TX
Dated: January 6, 1992,
Leonora L. Guarraia,

Deputy Assistant Secretary for Enforcement
and Compliance.

[FR Doc. 92-806- Filed 1-10-92; 8:45 am]
BILLING CODE 4210-28-M

DEPARTMENT OF THE INTERIOR

Joint Tribal/BIA/DOI Advisory Task
Force on Bureau of Indian Affairs
Reorganization, Public Meeting
AGENCY: Department of the Interior.
ACTION: Notice of Meeting.
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SUMMARY: Pursuant to Public Law 101-
512, the Office of the Assistant
Secretary—Indian Affairs is announcing
the forthcoming meeting of the foint
Tribal/BIA/DOI Advisory Task Force
on Bureau of Indian Affairs
Reorganization (Task Force).

DATES: January 27, 28, and 29, 1992; 9
a.m. to 5:30 p.m. daily; the Washington
Dulles International Airport Ramada
Renaissance Hotel, 13869-71 Park
Center Road, Herndon, Virginia. The
meeting of the Task Force is open to the
public.

FOR FURTHER INFORMATION CONTACT:
Veronica L. Murdock, Designated
Federal Officer, Office of the Assistant
Secretary—Indian Affairs, MS 4140, 1849
C Street NW., Washington, DC, 20240,
Telephone number (202} 208-4173.

SUPPLEMENTARY INFORMATION: The Joint
Tribal/BIA/DOI Advisory Task Force
on Bureau of Indian Affairs
Reorganization will continue its work to
recommend restructuring of the Bureau
of Indian Affairs.

A primary objective of the Task Force
for this meeting is the completion of the
progress report to the Appropriations
Committees of the Congress and the
Secretary of the Interior. Time for
comments from the public on Task Force
issues will be available during the
meeting,

Dated: January 8, 1992.

Eddie F. Brown,

Assistant Secretary—Indian Affairs.
[FR Doc. 92-761 Filed 1-10-82; 8:45 am}
BILLING CODE 4310-02-M

Office of the Secretary

Privacy Act of 1974-—Deletion of
System of Records

Pursuant to the provisions of the -
Privacy Act of 1974, as amended (5
U.S.C. 552a), notice is hereby given that
the Department of the Interior is deleting
from its inventory of Privacy Act
systems of records a notice describing
records maintained by the Geological
Survey. The system of records notice
being abolished is entitled “Authorized
Cashier, Alternate Cashier, Certifying
Officer and Cashier and Collection
Officers—Interior, EGS-2," and was
previously published in the Federal
Register on April 11, 1977 (42 FR 19054).
The records described in the existing
system of records notice continue to be
maintained, but the records are not
retrieved by the name of the individual
or any other personal identifier. The
records are retrieved by the name of the
city and state in which the imprest fund

is located. The records are therefore not
subject to the Privacy Act.

This change shall be effective on
publication in the Federal Register
(January 13, 1992). Additional
information regarding this action may be
obtained from the Departmental Privacy
Act Officer, Office of the Secretary, 1849
C Street NW.,, Mail Stop 2242, (PMI),
Washington, DC 20240, telephone 202~
208-5339.

Dated: January 7, 1992.

Janet L. Bishop,

Acting Director, Office of Management
Improvement.

[FR Doc. 92-733 Filed 1-10-92; 8:45 am}
BILLING CODE 4310-31-M

Bureau of Land Management
[(CA-060-02-4410-04-ADVB]

Meeting of the California Desert
District Advisory Council

SUMMARY: Notice is hereby given, in
accordance with Public Law 92-463 and
94-579, that the California Desert
District Advisory Council to the Bureau
of Land Management, U.S. Department
of the Interior, is scheduled to meet in
formal session Thursday, February 20,
1992, from 8 a.m. to 5 p.m., and Saturday,
February 22, 1992, from 8 a.m. to 5 p.m.,
in the meeting room of the Vacation Inn,
2000 Cottanwood Circle, El Centro,
California. The meeting will be held
subject to the appointment of new
members for the 1992-1994 term by the
Secretary of the Interior. Individuals
wishing to participate in the meeting
should call BLM's California Desert
District Public Affairs staff at (714) 697-
5215 in February to verify that the
meeting will be held.

Agenda items for the meetings will
include:

—A question and answer session
regarding updates on the Bureau of
Reclamation withdrawal review in
BLM's El Centro Resource Area, oil
and gas leasing on BLM-administered
lands in the California Desert District,
and the interagency planning effort for

-the Salton Sea region;

~—An overview of the California Desert
District’s budget for Fiscal Year 1992;

—A review of public comments on the
1989/1990 California Desert
Conservation Area Plan amendments
and Council discussion of proposed
decision;

—A review of the public comments on
the South Coast Draft Resource
Management Plan and Council
discussion of the proposed decision;

—An update on route designation in the
California Desert;

—Council discussion and decisions

- regarding proposed resolutions from
the California Desert District's
futuring committee;

—Presentation of a BLM/National Park

_Service wild horse and burro

operating plan for the California
Desert Conservation Area/Death
Valley National Monument boundary
region, with an opportunity for public
comments and Council discussion and
recommendations; and

—Discussion of the 1991 California
Desert Conservation Area Plan
Recreation Element Amendment, with
recommendations from the Council on
the preferred alternative.

All formal meetings are open to the
public. Time is allocated for public
comments, and time also may be made
available by the Council Chair during
the presentation of various agenda
items.

On Friday, February 21, from 7:30 a.m.
to 5 p.m., Council members will
participate in a field tour in the Imperial
Sand Dunes Recreation Area, including
stops at the Plank Road, Buttercup dune
area, American Girl Mine, the Gold
Field Mine interpretive hiking trail, the
Osborne overlook, Cahuilla Ranger
Station, and Roadrunner and Gecko
campgrounds.

The public is welcome to participate
in the field tour, but should plan on
providing their own transportation and
drinks, as well as lunch on Friday.
Anyone interested in participating
should contact BLM at (714) 697-5215 for
more information. The tour will
assemble at the Vacation Inn at 715
a.m.

Written comments may be filed in
advance of the meeting with the
California Desert District Advisory
Council Chairman, Mr. David Fisher, cfo
Bureau of Land Management, Public
Affairsg Office, 6221 Box Springs
Boulevard, Riverside, California 92507
0714. Written comments are also
accepted at the time of the meeting and,
if copies are provided to the recorder,
will be incorporated into the minutes.
FOR FURTHER INFORMATION CONTACT:
Contact the Bureau of Land
Management, California Desert District,
Public Affairs Office, 6221 Box Springs
Boulevard, Riverside, California 92507;
(714) 697-5215.

Dated: December 31, 1991.

Gerald E. Hiller,

District Manager

(FR Doc. 92-712 Filed 1-10-82; 8:45 am)
BILLING CODE 4310-40-M
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[NV-940-02-4212-24; Nev-0648661

Order Providing for Opening of Lands,
Correction; Nevada

January 7, 1992.
AGENCY: Bureau of Land Management,
Interior.

ACTION: Notice.

SUMMARY: This action retracts a portion
of the order providing for opening of
lands that was published in the Federal
Register on page 66075, December 20,
1991, as Document 91-30387.

EFFECTIVE DATE: Date of publication of
this document.

FOR FURTHER INFORMATION CONTACT:
Vienna Wolder, BLM Nevada State
Office, 850 Harvard Way, P.O. Box
12000, Reno, NV 89520, 702-785-6526.
SUPPLEMENTARY INFORMATION: Delete
paragraph No. 3 of Document 91-30387
published on December 20, 1991, which
affects the following described lands:

Mount Diablo Meridian, Nevada
T.31N.R.S0E,,

Secs. 13, 23, 25;

Sec. 27, NE%, N12SE%, SEY%SEY;;

Sec. 35.

The area described contains 2,823.35 agres
in Eureka County.

The opening order as it pertains to the
above-described land is retracted
because of a pending appeal regarding
location of certain mining claims.

Billy R. Templeton,

State Director, Nevada.

[FR Doc. 92-735 Filed 1-10-92; 8:45 am}
BILLING CODE 4310-HC-M

Minerals Management Service

Assessments for AFS Late Reports
AGENCY: Minerals Management Service
(MMS), Interior.

ACTION: Notice of AFS late-reporting
assessment rate,

SUMMARY: The Minerals Management
Service (MMS) regulation at 30 CFR
218.40(a) provides for assessments in the
nature of liqguidated damages for late
reports submitted by payors, operators,
or lessees on Federal and Indian leases.
The regulation at 30 CFR 218.40(e)
requires that the assessment amount
{rate) for each violation will be
established periodically, based on MMS
experience with costs, and that a Notice
of the established assessment rate will
be published in the Federal Register.
This Notice establishes the assessment
rate for late reporting submitted on
Forms MMS-2014 and MMS-4014 to the
MMS Auditing and Financial System

{AFS), in accordance with the
regulation.

EFFECTIVE DATE: March 2, 1992.

FOR FURTHER INFORMATION CONTACT:
Betty Middle, Chief, Automated
Exception Processing Section, MS 3212,
Minerals Management Service, P.O, Box
25165, Denver, Colorado 80225-0165, at
(303) 231-3582 or (FTS) 326-3582.

SUPPLEMENTARY INFORMATION: The
purpose of this notice is to inform the
public of the assessment rate for all late
reports submitted on Forms MMS-2014
and MMS-4014 by payors, operators, or
lessees to the AFS on Federal and
Indian leases pursuant to established
regulations.

The rate established by MMS for all
late reports submitted on Forms MMS-~
2014 and MMS-4014 to the AFS is $10
per report. This rate will be assessed for
each report that is received late. A
report is defined at 30 CFR 218.40(c) as
each line item on a Form MMS-2014 or
Form MMS-4014, consisting of the
various information, such as Product
Code or Selling Arrangement Code,
relating to each Accounting
Identification Number. The total AFS
late-reporting assessments shall not
exceed $10,000 per payor code per
monthly AFS late-reporting billing cycle.

The AFS late-reporting assessment
rate established in this Notice will apply
to reports received late after the
effective date. This rate will remain in
effect until a subsequent Notice is
published in the Federal Register which
changes the assessment rate.

Dated: January 8, 1992,
Donald T. Sant,

Acting Associate Director for Royalty
Management.

[FR Doc. 92-584 Filed 1-10-92; 8:45 am}
BILLING CODE 4310-MR-M

National Park Service

National Register of Historic Places;
Pending Nominations

Nominations for the following
properties being considered for listing in
the National Register were received by
the National Park Service before
January 4, 1992. Pursuant to § 60.13 of 36
CFR part 60 written comments
concerning the significance of these
properties under the National Register
criteria for evaluation may be forwarded
to the National Kegister, National Park
Service, P.O. Box 37127, Washington, DC

20013-7127, Written comments should
be submitted by January 28, 1992.
Carol D. Shull,

Chief of Registration, National Register.
COLORADO

Fremont County

Florence Oil Field, Address Restricted,
Florence vicinity, 92000005

Pueblo County

MocClelland Orphanage, 415 E. Abriendo
Ave., Pueblo, 91002043

IOWA

Polk County

Stoner, Thomas I, House, 1030 56th St., Des
Moines, 92000006

SOUTH DAKOTA

Beadle County

Drake, Hattie O. and Henry, Octagon House,
605 Third St., SW., Huron, 81002045

FAULK COUNTY

Byrne, Gov. Frank M., House, 1017 St. John
St., Faulkton, 91002044

VIRGINIA

Giles County

Pearisburg Historic District, Roughly,
Wenonah Ave. from Tazewell St. to Main
St. and adjacent parts of N. and S. Main,
Pearisburg, 92000004

Bedford Independent City

Avenel, 413 Avenel Ave., Bedford
(Independent City), 82000003

[FR Doc. 92-740 Filed 1-10-92; 8:45 am])

BILLING CODE 4310-70-M

INTERSTATE COMMERCE
COMMISSION

[Docket No. AB-55 (Sub-No. 362)]

CSX Transportation, Inc.—~
Abandonment Between Speedway and
Mitchellville—in Marion County, IN;
Findings

The Commission has issued a
certificate authorizing CSX
Transportation, Inc. (CSXT) to abandon
3.25 miles of rail line between Milepost
129.2 at Speedway and Milepost 132.45
at Mitchellville, in Marion County, IN.
The abandonment certificate will
become effective February 10, 1992,
unless the Commission finds that: {1) A
financially responsible person has
offered financial assistance (through
subsidy or purchase) to enable the rail
service to be continued; and (2) it is
likely that the assistance would fully
compensate the railroad.

Any financial assistance offer must be
filed with the Commission and CSXT no
later than 10 days from the date of
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publication of this Notice. The following
notation shall be typed in bold face on
the lower left-hand corner of the
envelope containing the offer: “Rail
Section, AB-OFA.” Any offer previously
made must be remade within this 10-day
period.

Information and procedures regarding
financial assistance for continued rail
service are contained in 49 U.S.C. 10905
and 49 CFR 1152,

Decided: January 6, 1992.

By the Commission, Chairman Philbin, Vice
Chairman McDonald, Commissioners
Simmons, Phillips, and McDonald.

Sidney L. Strickland, Jr.,

Secretary

|[FR Doc. 92-760 Filed 1-10-92; 8:45 am}
BULLING CODE 7035-01-M

DEPARTMENT OF LABOR

Employment and Training
Administration

Tonka Corp.; TA-W-26,130, St. Louis
Park, MN et al.; Amended Certification
Regarding Eligibility To Apply for
Worker Adjustment Assistance

In accordance with section 223 of the
Trade Act of 1974 {19 U.S.C. 2273} The
Department of Labor issued a
Certification of Eligibility to apply for
worker adjustment assistance on
October 23, 1991, applicable to all
workers of Tonka Corporation, St. Louis
Park, Minnesota (TA~-W-26,130); Tonka
Products Division, St. Louis Park,
Minnesota (TA~-W-26,133) and El Paso,
Texas {TA-W-286,134; Parker Brothers
Division, Beverly, Massachusetts (TA-
W-26,143) and Salem, Massachusetts
(TA-W-26,144); and the Kenner
Products Division, Cincinnati, Ohio
(TA-W-26,145). The notice was
published in the Federal Register on
November 5, 1991 (56 FR 56530).

The certifications were amended on
November 22, 1991 to include several
sales workers of the Tonka Products
Division and on December 6, 1991 to
include sales workers for the Parker
Brothers and Kenner Products Division
who were not included under the earlier
certifications. The amended
certifications were published in the
Federal Register on December 2, 1991 (56
FR 61262) and on December 20, 1991 {56
FR 66087).

Additional information was received
by the Department showing worker
separations prior to January 1, 1991 at
the Kenner Products Division.
Accordingly, the Notice is amended by
deleting the previous impact date of
January 1, 1991 and inserting a new

impact date of December 1, 1980 for the
Kenner Products workers.

The amended notice applicable to
TA-W-26,130; TA-W-26,133; TA-W-
26,134; TA-W-28,143; TA-W-26,144 and
TA-W-26,145 is hereby issued as
follows: ‘

“All workers of the following firms of
Tonka Corporation; (1) Tonka
Corporation, St. Louis Park, Minnesota
(TA-W-26,130); (2) Tonka Products
Division, St. Louis Park, Minnesota (TA-
'W-26,133) and (3) El Paso, Texas (TA-
'W-26,134); (4) Parker Brothers Division,
Beverly, Massachusetts (TA-W-26,143)
and (5) Salem, Massachusetts (TA~-W-
28,144); and {6) Kenner Products
Division, Cincinnati, Ohio (TA-W-
26,145) who became totally or partially
separated from employment on or after
July 17, 1990, and all Tonka Products
Division's sales personnel operating in
the following States: Ohio, Illinois,
California, Washington, New Jersey,
New York and Texas (TA-W-26,133A~
GJ; and all Parker Brothers Division's
sales personnel operating in the
following States: Maine, New
Hampshire, Nevada, and Florida (TA-
W-26,143A-D) who became totally or
partially separated from employment on
or after January 1, 1991; and all Kenner
Products Division’s sales personnel
operating in the following States: Texas,
Missouri, and Michigan (TA-W-
28,145A-C) who became totally or
partially separated from employment on
or after December 1, 1990 are eligible to
apply for adjustment assistance under
section 223 of the Trade Act of 1974.”

Signed in Washington, DC., this January 6,
1992,

Marvin M. Focks,

Director, Office of Trade Adjustment
Assistance,

[FR Doc. 92-777 Filed 1-10-92; 8:45 am}
BILLING CODE 4510-30-M

LIBRARY OF CONGRESS
Copyright Office
[Docket Ko. 91-1]

Public Hearings: Artists’ Resale
Royaities

AGENCY: Copyright Office, Library of
Congress.

ACTION: Notice of public hearings.

SuUMMARY: The Copyright Office issues
this notice to inform the public that it
will hold hearings in connection with a
report to Congress on artists’ resale
royalties. The Office invites comment or
participation in the puolic hearings from
individuals or groups involved in the

creation, exhibition, dissemination, and
preservation of works of arts, including
artists, artists' organizations, art dealers,
auction houses, art galleries, art
museums, collectors of fine art, and
investment advisors.

DATES AND ADDRESSES: The public
hearings will be held on January 23, 1992
in San Francisco, California at the Fort
Mason Center, Building F (“The
Firehouse), and on March 6, 1992 in
New York City, New York at the United
States Courthouse, Foley Square, on
both dates from 9:30 a.m. to 6 p.m.,
depending on requests for participation.
Anyone desiring to testify should
contact William Patry, Policy Planning
Advisor to the Regisler of Copyrights,
Copyright Office, by telephone {202)
707-8350 or fax transmission (202} 707-
8366. For the January 23, 1992 San
Francisco hearing, such requests should
be received no later than January 16,
1992, For the March 86, 1992 New York
City hearing, such requests should be
received no later than February 21, 1992.
All requests to testify should clearly
identify the individual or group desiring
to testify.

FOR FURTHER INFORMATION CONTACT:
William Patry, Policy Planning Advisor
to the Register of Copyrights, Copyright
Office, Library of Congress, Washington,
DC 20559. Telephone (202) 707-8350.

SUPPLEMENTARY INFORMATION: On
February 1, 1991 {56 FR 4110), the
Copyright Office published in the
Federal Register a Notice of Inquiry and
Request for Information, seeking
information in connection with a report
to Congress on the question of artists’
resale royalties that the Copyright
Office is statutorily required to submit
on June 1, 1992. The Copyright Office
received a number of responses to this
Request for Information. However, in
order to afford artists, galleries, art
dealers, museums, and others involved
in the art market who might not
otherwise have an opportunity to
present their views, the Copyright Office
has scheduled the above-referenced
hearings. Those testifying should
respond, as relevant to their particular
situation, to the questions posed in the
February 1, 1991 Request for
Information.

Dated: January 3, 1992,
Ralph Oman,
Register of Copyrights.
Approved by’
James H. Billington,
The Librarian of Congress.
[FR Doc. 92-774 Filed 1-10-92; 8:45 am)
BILLING CODE 1410-07-M
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NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

Expansion Acts Advisorv Panel;
Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a meeting of the
Expansion Arts Advisory Panel
(Multidisciplinary Arts Section) to the
National Council on the Arts will be
held on February 4, 1992 from 9:15 a.m.-
p.m., February 5-6 from a.m.- p.m., and
February 7 from 9:00 a.m.- p.m. in room
714 at the Nancy Hanks Center, 1100
Pennsylvania Avenue, NW,,
Washington, DC 20506.

Portions of this meeting will be open
to the public on February 4 from 9:15
a.m.- p.m., and February 7 from p.m.-
5:30 p.m. The topics will be introductory
remarks, general program overview, and
policy discussion.

The remaining portions of this meeting
on February 4 from 10:30 a.m.—p.m.,
February 5-6 from 9 a.m.-p.m., and
February 7 from 9 a.m.-p.m. are for the
purpose of application review on
applications for financial assistance
under the National Foundation on the
Arts and the Humanities Act of 1965, as
amended, including information given in
confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
November 20, 1991, these sessions will -
be closed to the public pursuant to
subsection (c)(4), (6} and (9)(B) of
section 552b of title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and many
be permitted to participate in the panel’s
discussions at the discretion of the panel
chairman and with the approval of the
full-time Federal employee in
attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue, NW,,
Washington, DC 20508, 202/682-5532,
TTY 202/682-5498, at least seven (7)
days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.

Yvonne M. Sabine, Advisory Committee

Management Officer, National
Endowment for the Arts, Washington,
DC 20508, or call (202) 682-5433.

Dated: January 7, 1992.

Yvonne M. Sabine,

Director, Council and Panel Operations,
National Endowment for the Arts.

[FR Doc. 92-764 Filed 1~10-92; 8:45 am]

BILLING CODE 7537-01-M

Challenge/Advancement Advisory
Panel; Meeting

Pursuant to section 10(a)(2) of the
Federal Advisory Committee Act (Public
Law 92-463), as amended, notice is
hereby given that a meeting of the
Challenge/Advancement Advisory
Panel (Advancement Visual Arts
Section) to the National Council on the
Arts will be held on February 6, 1992

- from 9:30 a.m.-5:30 p.m. and February 7

from 9:30 a.m.-5 p.m. in room 730 at the
Nancy Hanks Center, 1100 Pennsylvania
Avenue, NW., Washington, DC 205086.

A portion of this meeting will be open
to the public on February 7 from 9:30
a.m.-5 p.m. The topics will be policy
discussion and guidelines
recommendations regarding the
Advancement program and visual artists
organizations.

The remaining portion of this meeting
on February 6 from 9:30 a.m.~5:30 p.m. is
for the purpose of application review on
applications for financial assistance
under the National Foundation on the
Arts and the Humanities Act of 1985, as
amended, including information given in
confidence to the agency by grant
applicants. In accordance with the
determination of the Chairman of
November 20, 1991, this session will be
closed to the public pursuant to
subsection (c) (4), (6) and (9)(B) of
section 552b of title 5, United States
Code.

Any person may observe meetings, or
portions thereof, of advisory panels
which are open to the public, and may
be permitted to participate in the panel's
discussions at the discretion of the panel
chairman and with the approval of the
full-time Federal employee in
attendance.

If you need special accommodations
due to a disability, please contact the
Office of Special Constituencies,
National Endowment for the Arts, 1100
Pennsylvania Avenue, NW.,
Washington, DC 20506, 202/682-5532,
TTY 202/682-5496, at least seven (7)
days prior to the meeting.

Further information with reference to
this meeting can be obtained from Ms.
Yvonne M. Sabine, Advisory Committee
Management Officer, National

Endowment for the Arts, Washington,

DC 20506, or call (202} 682-5433.
Dated: January 7, 1992

Yvonne M. Sabine,

Director, Council and Panel Operations,
National Endowment for the Arts.

[FR Doc. 91-765 Filed 1-10-91; 8:45 am])
BILLING CODE 7537-01-M

NATIONAL SCIENCE FOUNDATION

Privacy Act of 1974; Revision to a
System of Records
AGENCY: National Science Foundation,

ACTION: Notice of revised system of
records.

SUMMARY: Pursuant to the Privacy Act
of 1974 (5 U.S.C. 552a), the National
Science Foundation (NSF) is providing
notice of a revision to NSF-12,
“Fellowship and Traineeship Filing
System.” This system is being revised to
better describe the system and to
announce additional routine uses. The
title is also being changed to
“Fellowship and Other Awards” to
reflect that change. The System is being
printed in its entirety.

In accordance with Privacy Act

requirements, NSF has provided a report
on the proposed systems to the Director
of OMB, the President of the Senate, and
the Speaker of the House of
Representatives.
EFFECTIVE DATE: Title 5 U.S.C. 552a(e)(4)
and (11) require that the public be
provided a 30-day period in which to
comment on the routine uses of a
system. This new routine use shall take
effect without further notice on February
10, 1992, unless modified by a
subsequent notice to incorporate
comments received from the public.
ADDRESS: Written comments should be
submitted to the NSF Privacy Act
Officer, Division Human Resource
Management, National Science
Foundation, room 208, 1800 G Street,
NW., Washington, DC 20550. All
comments will be available for public
inspection in Rm. 208, at the above
address between the hours of 9 a.m. and
4 pm.

Dated: January 7, 1992.

Herman G. Fleming,
NSF Privacy Act Officer.

NSF-12
SYSTEM NAME:
Fellowships and other Awards.

SYSTEM LOCATION:

" Decentralized. Numerous separate
files are maintained by individual
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offices and programs at the National
Science Foundation, 1800 G Street, NW.,
Washington, DC. Others are maintained
by NSF contractors such as the National
Academy of Sciences (NAS), 2101
Constitution Avenue, NW., Washington,
DC.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

Persons applying or nominated for
and/or receiving NSF support, either
individually or through an academic
institution, including fellowships or
awards of various types.

CATEGORIES OF RECORDS (N THE SYSTEM:

Information varies depending on type
of fellowship or award. Normally the
information includes personal
information supplied with the
application or nomination; reference
reports; transcripts and Graduate
Record Examination scores to the extent
required during the application process;
evaluations and recommendations,
review records and selection process
results; administrative data and
correspondence accumulating during
fellows' tenure; and other related
materials. There is a cumulative index
of all persons applying for or receiving
NSF and NATOQ fellowships.

ROUTINE USES OF RECORDS MAINTAINED IN
THE SYSTEM, INCLUDING CATEGORIES OF
USERS AND THE PURPOSES OF SUCH USES:

1. A list of applicants for certain
fellowships is sent to the Educational
Testing Service, Princeton, NJ, for
annotation of GRE scores and returned
to NSF or its contractors for use in
application review and processing.

2. Information from the system may be
merged with other computer files in
order to carry out statistical studies.
Disclosure may be made for:this purpose
to NSF contractors and collaborating
researchers, other Government agencies,
and qualified research institutions and
their staff. The results of such studies
are statistical in nature and do not
identify individuals.

3. Disclosure of information from the
system may be made to qualified
reviewers for their opinion and
evaluation of applicants or nominees as
part of the application review process;
to other Government agencies needing
data regarding the names of applicants
or nominees in order to coordinate
programs; and to individuals assisting
NSF staff, either through grant or
contract, in the performance of their
duties.

4. Certain information is given to the
institution the applicant or fellow is
attending or planning to attend for
purposes of administration of
fellowships or awards.

5, In the case of Fellows or awardees
receiving stipends directly from the
Government, information is transmitted
to the Department of Treasury for
preparation of checks or electronic fund
transfer authorizations.

6. Disclosure may be made to a
congressional office from the record of
an individual in response to an inquiry
from the congressional office made at
the request of that individual.

7. Disclosure may be made to the
Executive Office of the President to
coordinate certain fellowships or
awards.

8. Disclosures may be made to other
Government agencies for the purpose of
background checks for certain
fellowships or awards.

POLICIES AND PRACTICES FOR STORING,
RETRIEVING, ACCESSING, RETAINING, AND
DISPOSING OF RECORDS [N THE SYSTEM:

STORAGE:

The records kept by the NSF
contractor are on computer tapes. All
original application materials are kept at
NSF. However, microfilms of application
materials received prior to 1963 are kept
at NAS.

RETRIEVABILITY:
Alphabetically by applicant’s name.

SAFEGUARDS:

Building is locked during non-business
hours. Records at NSF are kept in rooms
that are locked during non-business
hours. Records maintained by NSF
contractors are kept in similar rooms
and some records are locked in
cabinets.

RETENTION AND DISPOSAL:

NAS tapes are kept indefinitely.
Records at NSF are transferred to the
Federal Records Center and destroyed
10 years after completion of Fellowship.

SYSTEM MANAGER(S) AND ADDRESS:

Division Director of particular office
or program maintaining such records,
National Science Foundation, 1800 G
Street, NW., Washington, DC 20550,

NOTIFICATION PROCEDURE:

The NSF Privacy Act Officer should
be contacted in accordance with
procedures found at 45 CFR part 613. It
would expedite your request if the
fellowship or award program about
which you are interested is identified in
your request. For example, indicate you
applied for or received a “Graduate
Fellowship” or a “Faculty Fellowship in
Science" as opposed to merely saying
you want a copy of your fellowship.

RECORD ACCESS PROCEDURE:
See “Notification” above.

CONTESTING RECORD PROCEDURE:
See “Notification” above.

RECORD SOURCE CATEGORIES:

Information supplied by individuals
applying for or receiving support,
references, the Education Testing
Service, educational institutions
supplying transcripts, review records
and administrative data developed
during selection process and award
tenure.

SYSTEMS EXEMPTED FROM CERTAIN
PROVISIONS OF THE ACT:

NSF at 45 CFR 613.6 has claimed an
exemption from disclosure for the
identity of references and reviewers in
accordance with 5 U.S.C. 552a(k)(5).
[FR Doc. 92-699 Filed 1-10-92; 8:45 am}
BILLING CODE 7555-01

NUCLEAR REGULATORY
COMMISSION :

Abnormal Occurrences for Third
Quarter CY 1991; Dissemination of
information

Section 208 of the Energy
Reorganization Act of 1974, as amended,
requires the NRC to disseminate
information on abnormal occurrences
(i.e., unscheduled incidents or events
that the Commission determines are
significant from the standpoint of public
health and safety). The following
incidents at NRC licensees were
determined to be abnormal occurrences
(AOs) using the criteria published in the
Federal Register on February 24, 1977
(42 FR 10950). The AOs are described
below, together with the remedial
actions taken. The events are also being
included in NUREG-0090, Vol. 14, No. 3
(“Report to Congress on Abnormal
Occurrences: July-September 1991”).
This report will be available in the
NRC's Public Document Room, 2120 L
Street (Lower Level), NW., Washington,
DC about three weeks after the
publication date of this Federal Register
Notice.

Other NRC Licensees (Industrial
Radiographers, Medical Institutions,
Industrial Users, etc.)

91-8 Radiation Exposures of Members
of the Public From a Lost Radioactive
Source

One of the AO examples notes that
any loss of licensed material, in such
quantities and under such circumstances
that substantial hazard may result to
persons in unrestricted areas, can be
considered an abnormal occurrence.
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Date and Place—September 5, 1991.
The exposure occurred along an access
road of Interstate 45 near Huntsville,
Texas, from a source shipped by
Western Atlas International from its
Yukon, Oklahoma, facility.

Nature and Probable Consequences—
On September 5, 1991, Western Atlas
International (the licensee) notified the
State of Texas that a 2-curie cesium-137
sealed well logging source had been lost
that morning from the licensee's vehicle
enroute from the licensee's Yukon,
Oklahoma, facility to its Houston,
Texas, facility.

The licensee initiated a search for the
source using radiation detectors and
retracted the route of the vehicle.
Meanwhile, at approximately 5:30 p.m.
on the same day, a citizen spotted the
shipping container lying on the gravel
shoulder about 30 feet from the
southeast corner of the intersection of
the Interstate 45 Exit 118 road and
underpass road, and notified the
Huntsville Police Department. A police
officer was dispatched to the scene. The
underpass road passes under Interstate
45 to a service road and truck stop. The
shipping container evidently had fallen
out of the truck as it was turning.

The radioactive source was found
approximately 7 feet from its shipping
container. The police officer picked up
the source and is believed to have held
it for about 5 seconds before dropping it
approximately 6 to 12 inches from the
container, The area was closed to the
public until a member of the city's
emergency management services
retrieved the source using 2 knives as
handling tools; at approximately 6:15
p.m., the source was placed back into
the shipping container, which was
missing its shield plug. Licensee
personnel placed the source in a
complete shipping container at
approximately 7:30 p.m.

A large pin that is supposed to be
attached to the safety bar securing the
shipping container shield plug was
determined to be missing. Without this
pin, the safety bar could slide out of
position, and the plug and source could
come out of the shipping container.

In addition, the bed of the truck, from
which the shipping container fell, was a
flat steel deck with no obstructions at
the rear of the truck except for a canvas
cover held in place with four elastic
straps. During transportation, several
shipping containers were fastened on
the truck bed by locks attached to the
containers and to the 3/8-inch diameter
links of a slack steel chain, which was
attached to structural members of the
truck. The chain did not surround the
shipping containers, freeing them to
move on the truck bed. Apparently, the

slack allowed the shipping containers to
accelerate when the vehicle turned
corners, breaking a lock and allowing
the subject shipping container to fall off
the back of the truck.

The police officer who held the source
received an estimated exposure of
approximately 5 rem to his fingers. The
individual who retrieved the source
received an estimated exposure of
approximately 150 millirem to his
fingers.

Cause or Causes—The event was
attributed to human error, Licensee
personnel did not follow the licensee’s
procedures or management instructions
in correcting shipping container
deficiencies and in properly securing the
shipping containers to the transporting
vehicle.

Actions Taken To Prevent Recurrence

Licensee—On September 6, 1991, the
day after the incident, the licensee
issued a memorandum to all its North
American facilities. This memorandum
concerned corrective measures that
were effective immediately.
Subsequently, the licensee took
additional corrective actions to prevent
such losses.

NRC—O0On September 6, 7, and 11,
1991, NRC Region IV inspectors
conducted a special, announced
radiation safety inspection of the
licensee’s byproduct material program.
The inspection included the review of
organization, management, training,
radiation protection, independent
measurements, notification, and
transportation activities, Seven
apparent violations of NRC regulations
were identified. Escalated enforcement

action is under consideration.
w * * * *

91-9 Medical Diagnostic
Misadministration at St. John's Mercy
Medical Center in St. Louis, Missouri

The overall AO criterion notes that an
event involving a moderate or more
severe impact on public health or safety
can be considered an abnormal
occurrence.

Date and Place—September 9, 1991;
St. John's Mercy Medical Center in St.
Louis, Missouri.

Nature and Probable Consequences—
A bone scan diagnostic study was
scheduled for September 9, 1991, for a
15-month-old male child with possible
osteomyelitis (bone inflammation) of the
ankle. The child was given an adult dose
of technetium-99m MDP, the radioactive
pharmaceutical used for a bone scan.
The normal dose for a child of his
weight would be 1.91 millicuries. The
standard adult dosage used for the
diagnostic study was about 21.96

millicuries, more than 10 times the
intended dosage to the child.

The licensee uses a computer system
as an aid to determine the appropriate
amounts of the radiopharmaceutical to
use in the bone scan. For adult patients,
there are standardized dosages; for
patients under 18 years old, the dosages
are calculated on the basis of body
weight, The pediatric patients are
identified on the licensee's treatment list
with an asterisk, accompanied by a
handwritten notation of the patient s
body weight.

The radiopharmacist who prepared
the technetium-99m MDP for the bone
scan failed to note the asterisk and
handwritten body weight on the
computer printout of scheduled
diagnostic studies. As a result, he
prepared the standard adult dosage.

The nuclear medicine technician did
not detect the error prior to
administering the radiopharmaceutical
to the patient. The technician checked
the patient’s name on the dose ticket
accompanying the syringe, but did not
verify the radiopharmaceutical and
dosage, as required by hospital policy.
After the administration, the technician
noted the volume of the technetium-99m
MDP was greater than expected,
rechecked the dose ticket, and
discovered the error.

The error did not negate the results of
the diagnostic study and the bone scan
was completed. Although the amount of
radiation the child received was greater
than intended, the licensee determined
the increased risk of biologic effects was
not significant. The calculated radiation
dose for the study was about 4.4 rads to
the bone and 1.3 rads to the total body.
This compares to about 0.38 rads to the
bone and 0.11 rads to the whole body
had the correct dosage been
administered.

Cause or Causes—The cause is
attributed to human error on the part of
the radiopharmacist and the nuclear
medicine technician.

Actions Taken To Prevent Recurrence

Licensee—The hospital has counseled
the two employees involved in the error.
Hospital management met with the
nuclear medicine department staff on
September 17, 1991, to review the impact
of the errors in this incident, to stress
the impaortance of checking one's own
work as well as the work of others, and
to point out the need to follow
department policies.

NRC—The NRC staff has reviewed
the circumstance of the
misadministration and will evaluate the
licensee's corrective actions in a routine
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inspection to be conducted in the next
several months.
* kg L * »

Dated at Rockville, MD this 6th day of
January 1992.

For the Nuclear Regulatory Commission.
Samuel |. Chilk,
Secretary of the Commission.
[FR Doc. 92-771 Filed 1-10-92; 8:45 am}
BILLING CODE 7590-01-M

[Docket No. 50-289]

GPU Nuctear Corp.; Issuance of
Environmental Assessment and
Finding of No Significant impact

The U.S. Nuclear Regulatory
Commission (the Commission) is
considering issuance of an amendment
to Facility Operating License No. DPR-
50, issued to the GPU Nuclear
Corporation (the licensee), for operation
of the Three Mile Island Nuclear Station,
Unit 1 (TMI-1) located in Dauphin
County, Pennsylvania.

Identification of Proposed Action

The amendment would consist of
changes to the Technical Specifications
{TS) and would authorize an increase of
the storage capacity of the spent fuel
pool from 749 fuel assemblies to 1494
fuel assemblies.

The amendment to the TS is
responsive to the licensee's application
dated November 14, 1990, as
supplemented June 8, June 14 and
September 18, 1991. The NRC staff has
prepared an Environmental Assessment
of the Proposed Action,

Summary of Environmental Assessment

The “Final Generic Environmental
Impact Statement (FGEIS) on Handling
and Storage of Spent Light Water Power
Reactor Fuel” (NUREG-0575), Volumes
1-3, concluded that the environmental
impact of interim storage of spent fuel
was negligible and the cost of the
various alternatives reflects the
advantuge of continued generation of
nuclear power with the accompanying
spent fuei storage. Because of the
differences in design, the FGEIS
recommended evaluating spent fuel pool
expansions on a case-by-case basis.

For TMI-1, the expansion of the
storage capacity of the spent fuel pool
will not create any significant additional
radiological effects or nonradiological
environmental impacts.

The additional whole body dose that
might be received by an individual at
the site boundary and the estimated -
dose to the population within an 80
kilometer radius is believed to be too
small to have any significance when

compared to the fluctuations in the
annual dose this population receives
from exposure to background radiation.
The occupational radiation dose for the
proposed operation of the expanded
spent fuel pool is estimated to be less
than one percent of the total annual
occupational radiation exposure for this
facility.

The only nonradiological impact
affected by the spent fuel pool
expansion is the waste heat rejected.
The total increase in heat load rejected
to the environment will be small in
comparison to the amount of total heat
currently being released. There is no
significant environmental impact
attributed to the waste heat from the
plant due to this very small increase.

Finding of No Significant Impact

The staff has reviewed the proposed
spent fuel pool expansion to the facility
relative to the requirements set forth in
10 CFR part 51. Based on this
assessment, the staff concludes that
there are no significant radiological or
nonradiological impacts associated with
the preposed action and that the

issuance of the proposed amendment to

the license will have no significant
impact on the quality of the human
environment. Therefore, pursuant to 10
CFR 51.31, no environmental impact
statement needs to be prepared for this
action.

For further details with respect to this
action, see (1) the application for
amendment to the Technical :
Specifications dated November 14, 1990,
as supplemented June 6, June 14, and
September 18, 1991, (2) the FGEIS on
Handling and Storage of Spent Light
Water Power Reactor Fuel (NUREG-
0575), (3} the Final Environmental
Statement for the Three Mile Island
Nuclear Station, Units 1 and 2 dated
December 1972, and (4) the
Environmental Assessment dated
January 6, 1992.

These documents are available for
public inspection at the Cemmission's
Public Document Room, 2120 L Street,
NW., Washington, DC 20555 and at the
local public document room located at
the Government Publications Section,
State Library of Pennsylvania, Walnut
Street and Commonwealth Avenue, Box
1601, Harrisburg, Pennsylvania 17105.

Dated at Rockville, Maryland, this 6th day
of January 1992.

For the Nuclear Regulatory Commission.
David H. Jaffe,

Acting Director, Project Directorate I4,
Division Of Reactor Projects—I/1l, Office of
the Nuclear Reactor Regulation.

[FR Doc. 82-770 Filed 1-10-92; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 70-3070-ML ASLBP No. 91-
641-02-ML (Special Nuclear Materials
License)]

Atomic Safety and Licensing Board;
Before Administrative Judges: Morton
B. Marguties, Chairman, Richard F.
Cole, Frederick J. Shon Prehearing
Conference

January 7, 1992.

In the Matter of Louisiana Energy Services,
L.P. (Claiborne Enrichment Center).

Please take notice that a prehearing
conference will be held in the captioned
proceeding at 10 a.m. on January 21,
1992, in the Nuclear Regulatory
Commission Hearing Room, Fifth Floor,
4350 East West Highway, Bethesda,
Maryland.

The purpose of the prehearing
conference is to discuss the setting of a
schedule for further actions in the
proceeding, including discovery, the
narrowing of issues and taking similarly
appropriate measures for moving the
proceeding forward. Louisiana Energy
Services, L.P. NRC Staff and Citizens
Against Nuclear Trash are-directed to
appear at the conference.

It is so ordered.

Bethesda, Maryland January 7, 1992.
The Atomic Safety and Licensing Board.
Frederick J. Shen,

Administrative Judge.

Richard F. Cole,

Administrative Judge.

Morton B. Margulies,

Chairman, Administrative Law Judge.
[FR Doc. 82-773 Filed 1~10-92; 8:45 am)
BILLING CODE 7590-01-M

[Docket No. 030-31758-EA; ASLBP No. 92-
656-01-EA}

Establishment of Atomic Safety and
Licensing Board

Pursuant to delegation by the
Commission dated December 29, 1972,
published in the Federal Register, 37 FR
28710 (1972), and §§ 2.105, 2.700, 2.702,
2.714, 2.714a, 2.717 and 2.721 of the
Commission’s Regulations, all as
amended, an Atomic Safety and
Licensing Board is being established in
the following proceeding:

In the Matter of Randall C. Orem, D.O.,
Byproduct Material License No. 34-26201-01,
EA 91-154.

This Board is being established
pursuant to the request of Dr. Randall C.
Orem for a hearing regarding an Order
issued by the Deputy Executive Director
for Nuclear Materials Safety,
Safeguards, and Operations Support,
dated November 28, 1991, entitled
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“Order Revoking License (Effective
Immediately)” (56 FR 63986, December 6,
1991).

An Order designating the time and
place of any hearing will be issued at a
later date.

All correspondence, documents and
other materials shall be filed in
accordance with 10 CFR 2.701. The
Board is comprised of the following
Administrative Judges:

Administrative Law Judge Ivan W. Smith,
Chairman, Atomic Safety and Licensing
Board Panel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555.

Administrative Judge Harry Foreman, 1564
Burton Avenue, St. Paul, Minnesota 55108.

Administrative Judge Thomas D. Murphy,
Atomic Safety and Licensing Board Panel,
U.S. Nuclear Regulatory Commission,
Washington, DC 20555.

Issued at Bethesda, Maryland, this 6th day

of January 1992.

B. Paul Cotter, Jr.,

Chief Administrative Judge, Atomic Safety

and Licensing Board Panel.

[FR Doc. 92-772 Filed 1-10-92; 8:45 am]
BILLING CODE 7590~-01-M

[Docket Nos. 72-11, 50-312])

Sacramento Municipal Utility District;
Consideration of Issuance of a
Materlals License for the Storage of
Spent Fuel and Notice of Opportunity
for a Hearing

The Nuclear Regulatory Commission
{the Commission) is considering an
application dated October 4, 1991, for a
materials license, under the provisions
of 10 CFR part 72, from Sacramento
Municipal Utility District (the applicant
or SMUD) to possess spent fuel and
other radioactive materials associated
with spent fuel storage in an
independent spent fuel storage
installation (ISFSI) located in
Sacramento County, California. If
granted, the license will authorize the
applicant to store spent fuel in a dry
storage system at the applicant's
Rancho Seco Nuclear Generating
Station (RSNGS) site (Operating License
DPR-54). Pursuant to the provisions of
10 CFR part 72, the term of the license
for the ISFSI would be twenty (20) years.

Prior to issuance of the requested
license, the Commission will have made
the findings required by the Atomic
Energy Act of 1954, as amended (the
Act), the Commission’s rules and
regulations. The issuance of the
materials license will not be approved
until the Commission has reviewed the
proposal and has concluded that
approval of the license will not be
inimical to the common defense and
security and will not constitute an

unreasonable risk to the health and
safety of the public. The NRC will
complete an environmental evaluation,
in accordance with 10 CFR part 51, to
determine if the preparation of an
environmental impact statement is
warranted or if an environmental
assessment and Finding of No
Significant Impact are appropriate. This
action will be the subject of a
subsequent notice in the Federal
Register.

Pursuant to 10 CFR 2.105 and 2.1107,
by February 12, 1992, the licensee may
file a request for a hearing; and any
person whose interest may be affected
by this proceeding and who wishes to
participate as a party in the proceeding
must file a written request for a hearing
and a petition for leave to intervene
with respect to the subject materials
license in accordance with the
provisions of 10 CFR 2.714. If a request
for hearing or petition for leave to
intervene is filed by the above date, the
Commission or an Atomic Safety and
Licensing Board designated by the
Commission or by the Chairman of the
Atomic Safety and Licensing Board
Panel will rule on the request and/or
petition, and the Secretary or the
designated Atomic Safety and Licensing
Board will issue a notice of hearing or
an appropriate order. In the event that
no request for hearing or petition for
leave to intervene is filed by the above
date, the Commission may, upon
satisfactory completion of all
evaluations, issue the materials license
without further prior notice.

A petition for leave to intervene shall
set forth with particularity the interest
of the petitioner in the proceeding and
how that interest may be affected by the
results of the proceeding. The petition
should specifically explain the reasons
why intervention should be permitted
with particular reference to the
following factors: (1) The nature of the
petitioner’s right under the Act to be
made a party to the proceeding; (2) the
nature and extent of the petitioner’s
property, financial, or other interest in
the proceeding; and (3) the possible
effect of any order that may be entered
in the proceeding on the petitioner's
interest. The petition should also
identify the specific aspect(s) of the
subject matter of the proceeding as to
which petitioner wishes to intervene.
Any person who has filed a petition for
leave to intervene or who has been
admitted as a party may amend a
petition, without requesting leave of the
Board up to 15 days prior to the holding
of the first prehearing conference
scheduled in the proceeding, but such an
amended petition must satisfy the

specificity requirements described
above.

Not later than fifteen (15) days prior to
the first prehearing conference
scheduled in the proceeding, a petitioner
shall file a supplement to the petition to
intervene which must include a list of
contentjons which are sought to be
litigated in the matter. Each contention
must consist of a specific statement of
the issue of law or fact to be raised or
controverted. In addition, the petitioner
shall provide a brief explanation of the
bases of the contention and a concise
statement of the alleged facts or expert
opinion which support the contention
and on which the petitioner intends to
rely in proving the contention at the
hearing. The petitioner must also
provide references to those specific
sources and documents of which the
petitioner is aware and on which the
petitioner is aware and on which the
petitioner intends to rely to establish
those facts or expert opinion. Petitioner
must provide sufficient information to
show that a genuine dispute exists with
the applicant on a material issue of law
or fact. Contentions shall be limited to
matters within the scope of the action
under consideration. The contention
must be one which, if proven, would
entitle the petitioner to relief. A
petitioner who fails to file such a
supplement which satisfied these
requirements with respect to at least one
contention will not be permitted to
participate as a party.

Those permitted to intervene become
parties to the proceeding, subject to any
limitations in the order granting leave to
intervene, and have the opportunity to
participate in the conduct of the hearing.

A request for a hearing or a petition
for leave to intervene must be filed with
the Secretary of the Commission, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555, Attention:
Docketing and Service Branch, or may
be delivered to the Commission's Public
Document Room, the Gelman Building,
2120 L Street NW., Washington, DC, by
the above date. Where petitions are
filed during the last ten (10) days of the
notice period, it is requested that the
petitioner promptly so inform the
Commission by a toll-free telephone call
to Western Union at 1~(800) 325-6000 (in
Missouri 1~(800) 342-6700). The Western
Union operator should be given
Datagram Identification Number 3737
and the following message addressed to
Richard E. Cunningham, Director,
Division of Industrial and Medical
Nuclear Safety, Office of Nuclear
Material Safety and Safeguards:
Petitioner's name and telephone
number; date petition was mailed; plant



Federal Register / Vol. 57, No. 8 / Monday, January 13, 1992 / Notices

1287

name; and publication date and page
number of this Federal Register notice.
A copy of the petition should also be
sent to the Office of the General
Counsel, U.S. Nuclear Regulatory
Commission, Washington, DC 20555,
and to Jan Schori, Esq., Sacramento
Municipal Utility District, P.O. Box
15830, Sacramento, California 95825~
1830, General Counsel for the applicant.

Nontimely filings of petitions for leave
to intervene, amended petitions,
supplemental petitions and/or requests
for hearing will not be entertained
absent a determination by the
Commission, the presiding officer or the
presiding Atomic Safety and Licensing
Board that the petition and/or request
should be granted based upon a
balancing of the factors specified in 10
CFR 2.714{a))1)(i)-(v} and 2.714(d).

The Commission hereby provides
notice that this proceeding concerns an
application for a license falling within
the scope of section 134 of the Nuclear
Waste Policy Act of 1982 (NWPA), 42
U.S.C. 10154. Under section 134 of
NWPA, the Commission, at the request
of any petitioner or any party to the
proceeding, must use hybrid hearing
procedures with respect to “any matter
which the Commission determines to be
in controversy among the parties.” The
‘hybrid procedures in section 134
pravides for oral argument on matters in
controversy, preceded by discovery
under the Commission’s rules, and the
designation, following argument, of only
those factual issues that involve a
genuine and substantial dispute,
together with any remaining questions
of law, to be resolved in an adjudicatory
hearing. Actual adjudicatory hearings
are to be held on only those issues found
to meet the criteria of section 134 and
set for hearing after oral argument.

The Commission's rules implementing
section 134 of the NWPA are found in 10
CFR part 2, subpart K, “Hybrid Hearing
Procedures for Expansion of Spent
Nuclear Fuel Storage Capacity at
Civilian Nuclear Power Reactors,”
(published at 50 FR 41662, October 15,
1985). Under those rules, any party to
the proceeding may invoke the hybrid
hearing procedures by filing with the
presiding officer a written request for
oral argument under 10 CFR 2.1109. To
be timely, the request must be filed
within ten (10} days of an order granting
a request for hearing or petition to
intervene. (As outlined above, the
Commission’s rules in 10 CFR part 2,
subpart G, and § 2.714 in particular,
continue to govern the filing of requests
for a hearing or petitions to intervene, as
well as the admission of contentions.)
The presiding officer may grant an

untimely request for oral argument only
upon a showing of good cause by the
requesting party for the failure to file on
time and after providing the other
parties an opportunity to respond to the
untimely request. If the presiding officer
grants a request for oral argument, any
hearing held on the application shall be
conducted in accordance with the
hybrid hearing procedures. In essence,
those procedures limit the time available
for discovery and require that an oral
argument be held to determine whether
any contentions must be resolved in an
adjudicatory hearing. If no party to the
proceeding requests oral argument, or if
all untimely requests for oral argument
are denied, then the usual procedures in
10 CFR part 2, subpart G apply.

For further details with respect to this
action, see the application dated
October 4, 1991, which is available for
public inspection at the Commission's
Public Document Room, 2120 L Street,
NW., Washington, DC 20555, and at the
local public document room at the
Martin Luther King Regional Library,
7340 24th Street Bypass, Sacramento,
California 95622. The Commission's

. license and Safety Evaluation Report,

when issued may be inspected at the
above locations.

Dated at Rockville, Maryland, this 6th day
of January, 1992.

For the Nuclear Regulatory Commission.
Charles J. Haughney,
Chief, Source Containment and Devices
Branch, Division of Industrial and Medical
Nuclear Safety, Office of Nuclear Material
Safety and Safeguards.

[Docket No. 030-13584, License No. 52-
01946-07, EA 91-089)

University of Puerto Rico, San Juan,
PR; Order iImposing Civil Monetary
Penaity

I

University of Puerto Rico (Licensee) is
the holdar of Broad Medical,
Teletheraphy and Research and
Development License Nos. 52-01946-07,
52-01946-09, 52-01984-04, 52-019686~01,
52-10510-04, 52-19434-02 issued by the
Nuclear Regulatory Commission (NRC
or Commission) on January 3, 1978,
March 8, 1990, March 18, 1969, February
13, 1957, August 15, 1978, and March 9,
1982, respectively. The licenses
authorize the Licensee to use byproduct
material in accordance with the
conditions specified therein.

1

An inspection of the Licensee's
activities was conducted on June 17-21,
1991. The results of this inspection

indicated that the Licensee had not
conducted its activities in full
compliance with NRC requirements. A
written Notice of Violation and
Proposed Imposition of Civil Penalty
(Notice} was served upon the Licensee
by letter dated August 28, 1991. Section 1
of the Notice (Violations Assessed a
Civil Penalty) states the nature of the
violations, the provisions of the NRC'’s
requirements that the Licensee had
violated, and the amount of the civil
penalty proposed for the violations
associated with License Number 52~
01946-07. The Licensee responded to the
Notice by letter dated September 27,
1991. In its response to the violations in
Section I of the Notice, the Licensee
admitted nine violations, partially
admitted five violations {Violations LE.,
1.G, 113, L14, and L.L), and denied one
violation (Violation L.D). In addition, the
Licensee requested that the amount of
the civil penalty be reduced.

1

After consideration of the Licensee’s
response and the statements of fact,
explanation, and argument for
mitigation contained therein, the NRC
staff has determined, as set forth in the
appendix to this Order, that the
violations, with the exception of
Violation 1.D., occurred as stated. With
respect to Violation LD., the NRC staff
has determined that the violation should
be withdrawn.

In view of the foregoing and pursuant
to Section 234 of the Atomic Energy Act
of 1954, as amended (Act), 42 U.S.C.
2282, and 16 CFR 2.205, it is hereby
ordered that:

The Licensee pay a civil penalty in the
amount of $5,830 within 30 days of the
date of this Order, by check, draft,
money order, or electronic transfer,
payable to the Treasurer of the United
States and mailed to the Director, Office
of Enforcement, U.S. Nuclear Regulatory
Commission, ATTN: Document Control
Desk, Washington, DC 20555.

\%

The Licensee may request a hearing
within 30 days of the date of this Order.
A request for a hearing should be clearly
marked as a “Request for an
Enforcement Hearing” and shall be
addressed to the Director, Office of
Enforcement, U.S. Nuclear Regulatory
Commission, ATTN: Document Control
Desk, Washington, DC 20555. Copies
also shall be sent to the Assistant
General Counsel for Hearings and

. Enforcement at the same address and to

the Regional Administrator, NRC Region
11, 101 Marietta Street NW., Atlanta,
Georgia 30323,
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If a hearing is requested, the
Commission will issue an Order
designating the time and place of the
hearing. If the Licensee fails to request a
hearing within 30 days of the date of this
Order, the provisions of this Order shall
be effective without further proceedings.
If payment has not been made by that
time, the matter may be referred to the
Attorney General for collection.

In the event the Licensee requests a
hearing as provided above, the issues to
be considered at such hearing shall be:

(a) Whether the licensee was in
violation of the Commission
requirements as set forth in Violations
LE., 1.G., LL3, LI4, and LL. of the Notice,
and

(b} Whether, on the basis of such
violations and the additional viclations
set forth in the Notice of Violation that
the Licensee admitted, this Order should
be sustained.

Dated at Rockville, Maryland this 30th day
of December 1991.

For the Nuclear Regulatory Commission.
Hugh L. Thompson, Jr.,

Deputy Executive Director for Nuclear
Maoterials Sefety, Safeguards and Operations
Support.

Appendix: Evaluations and Conclusion

On August 28, 1991, a Notice of
Violation and Proposed Imposition of
Civil Penalty (Notice) was issued for
violations identified during an NRC
inspection. The University of Fuerto
Rico responded to the Notice in & letter
dated September 27, 1991. In its
response to Section I {Violations
Assessed a Civil Penalty), the licensee
denied one violation (Violation I. D.}
and admitted in part five violations
(Violations LE,, L.G., L.1.3, L.14, and L.L.}.
In addition, the licensee requested a
reduction of the civil penalty. The NRC's
evaluation and conclusion regarding the
licensee's requests are as follows:

Restatement of Vielation 1.D.

Condition 12.C. of License No. 52—
0194607 requires that licensed material
for other than human use be used by, or
under tha supervision of, individuals
designated by the Radiation Safety
Committee.

Contrary to the above, on June 18,
1991, a researcher located in room 617A
of the Medical Sciences Building was
using sulfur 35 for other than human use
and was not designated by the
Radiation Safety Committee to do so,
nor was he using the licensed material
under the supervision of an individual
designated by the Radiation Safety
Committee. The researcher ordered and
received licensed material under his
own name and was not, at the time,
conducting his research under the

supervision of an individual designated
by the Radiation Safety Committee.

Summary of Licensee's Resporse to
Vielation ILD.

The licensee denied that a researcher
who was not designated by the
Radiation Safety Committee had
ordered, received and used licensed
material. The licensee stated that during
the NRC inspection the Radiation Safety
Officer confused an unauthorized
individual with an authorized individual
having the same name, and thus, it
appeared that an unauthorized
individual had ordered and received
licensed material when in fact it was
ordered and received by an authorized
individual. (The unauthorized individual
was in fact working under the
supervision of an authorized user.}

NRC Evaluation of Licensee’s Response

The inspectors acknowledge that
during the inspection, they were aware
that there were two researchers with the
same last name, and there wasg a
possibility for confusion.

Therefore, the NRC is withdrawing
this violation. Since the civil penalty
was assessed equally among 15
violations, NRC is reducing the civil
penalty by 1/15, or $420, based on the
withdrawal of Violation LD.

Restatement of Violation LE.

10 CFR 35.70(b) requires the licensee
to survey with a radiation detection
survey instrument at least once each
week all areas where
radiopharmaceutical waste is stored. 10
CFR 35.70(h) requires the licensee to
retain a record of this survey with
specific information for three years.

Contrary to the above, between April
3, 1990, and June 19, 1991, the licensee
did not survey with a radiation
detection survey instrument at least
once each week in areas where
radiopharmaceutical waste is stored.

Summary of Licensee's Response to
Violation LE.

The licensee denied that radiation
surveys were not being made at least
once each week in areas where
radiopharmaceutical waste is stored but
admitted that the Radiation Safety
Officer failed to keep records of the
results.

NRC Evaluation of Licensee’s Hesponse

During the inspection, the Radiation
Safety Officer stated that he or someone
from his office visited the
radiopharmaceutical waste storage area
weekly and carried a survey instrument.
However, he indicated no measurements
of radiation levels were performed in or

around the radiopharmaceutical waste
storage facility (restricted and
unrestricted areas).

Therefore, NRC concludes that the
violation did occur as stated in the
Notice.

Restatement of Violation I.G.

10 CFR 35.22(a)(2) requires the
Radiation Safety Committee to meet at
least quarterly.

Contrary to the above, the Radiation
Safety Committee failed to meet from
December 20, 1989 through April 4, 1992,
and from December 19, 1890 throagh
April 3, 1991, periods in excess of one
calendar quarter.

Summary of Licensee’s Response (o
Violation I.G.

The licensee stated that the Radiation
Safety Committee met four times each
year during 1989 and 1990, but failed to
meet during each calendar quarter
which constituted only a deviation of 15
days.

NRC Evaluation of the Licensee’s
Response

10 CFR 35.22{a}{2) requires the
Radiation Safety Committee meetings be
held at least quarterly. The periods of
the time between meetings (from
December 20, 1989 through April 4, 1930,
and December 19, 1990 through April 3,
1691) are in excess of one calendar
quarter.

Therefore, the NRC concludes that the
violation did occur as stated in the
Notice.

Restatement of Vicolation 1.1.3

Condition 20 of License No. 52-01946—
07 requires that the licensee conduct its
program in accordance with the
statements, representations, and
procedures described in the licensee's
application dated August 29, 1958.

Attachment 8.2 of the licensee's
application states that candidates for
use of radioactive materials in research
should submit evidence of training and
experience equivalent to 40 hours of
academic radiation disciplines including
specific subjects.

Contrary to the above, on September
19, 1990, November 8, 1990 and
November 30, 1990, candidates for use ot
licensed materials in research were
approved without submitting evidence
of training and experience equivalent to
40 hours of academic radiation
disciplines.

Summary of Licensee’s Response to
Viclation 113

The licensee stated that most of the
radioisotope users have been on-campus
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for more than 10 years and have taken
courses and on-the-job training in
radioisotope handling at the Medical
Sciences Campus, but no certificates
have been issued, and that in the past it
was not required to submit evidence of
training.

NRC Evaluation of Licensee’s Response

The licensee’s procedures as written
in Attachment 8.2 of the licensee’s
application dated August 29, 1988,
require research candidates for use of
radioactive material to submit evidence
of training and experience equivalent to
40 hours of academic radiation
disciplines including specific subjects.
The researchers who were approved on
September 19, 1990, November 8, 1990
and November 30, 1990, were new
candidates for use of materials, and no
evidence of training and experience
equivalent to 40 hours of academic
radiation disciplines, including specific
subjects, was submitted prior to their
approvals.

Therefore, NRC concludes that the
violation did occur as stated in the
Notice.

Restatement of Violation 1.1.4

Condition 20 of License No. 52-01946-
07 requires that the licensee conduct its
program in accordance with the
statements, representations, and
procedures described in the licensee’s
application dated August 29, 1988.

Attachment 10.12 of the licensee's
application states that the licensee will
establish and implement the model
procedure for area surveys that was
published in appendix N to Regulatory
Guide 10.8, Revision 2 (August 1987).
Item 1.e (Records) of appendix N
specifies that the licensee will keep
records which include actions taken in
the case of excessive dose rates or
contamination and follow up survey
information.

Contrary to the above, as of June 18,
1991, records of surveys performed in
the research laboratories did not
indicate the actions taken and followup
survey information for cases involving
excessive dose rates or contamination.

Summary of Licensee’s Response to
Violation 1.1.4

The licensee partially admitted the
violation and stated that when high dose
rates or contamination were detected,
areas were initially surveyed and
decontaminated until dose rates reached
approved levels; however, the licensee
failed to keep records of the action
taken.

NRC Evaluation of Licensee’s Response

This citation was not for failing to
survey or decontaminate areas, but
rather for not retaining records of
actions taken and follow up survey
information for cases involving
excessive does rates or contamination.
The licensee admitted that it had not
kept these records.

Therefore, NRC concludes that the
violation did occur as stated in the
Notice.

Restatement of Violation 1L

10 CFR 35.59(d) requires the licensee
to retain leak test records for five years
which contain specified information for
all sources tested.

Contrary to the above, as of June 17,
1991, records of leak tests were not
maintained for sixteen cesium 137
sources received in August 1990.

Summary of Licensee's Response to
Violation L.L.

The licensee stated that the sealed
sources were leak tested as required,
but the new cesium 137 sources were
not clearly identified in the form used as
a permanent record.

NRC Evaluation of Licensee’s Response.

This citation was not for failing to
leak test sealed sources, but rather for
not maintaining leak test records as
required. The licensee’s leak test records
did not identify the sources tested and
did not contain the specified information
on the sixteen cesium 137 sources
received in August 1990

Therefore, NRC concludes that the
violation did occur as stated in the
Notice.

Summary of Licensee's Request for
Mitigation.

The licensee stated that, as of
September 27, 1991, more than 75
percent of the violations had already
been corrected, and that in order to
develop a stronger Radiation Safety
Program, the University of Puerto Rico
has initiated the acquisition of
personnel, equipment and materials. The
licensee requested that, for those
reasons, the NRC consider reducing the
amount of the proposed civil penalty.

NRC Evaluation of Licensee’s Request
for Mitigation.

Corrective actions are always
required for identified violations. As
stated in the NRC letter dated August
28, 1991, neither escalation nor
mitigation was warranted for corrective
action to prevent recurrence because, at
the time of the enforcement conference,
even though immediate corrective
actions had been taken for some of the

violations, adequate long-term
corrective action to address the root
cause issues had not been formulated
and implemented. Therefore, NRC
concludes that the licensee has not
provided a sufficient basis for mitigation
of the proposed civil penalty.

NRC Conclusion

The NRC has concluded that, with the
exception of Violation LD., the
violations occurred as stated, and that
the licensee has not provided a
sufficient basis for any mitigation of the
civil penalty. However, based on the
withdrawal of Violation LD, a reduction
of the civil penalty in the amount of $420
is warranted.

Consequently, a civil penalty in the
amount of $5,830 should be imposed.

Enclosure 2: Evaluation of Violations
Not Assessed a Civil Penalty

Of the violations not assessed a civil
penalty, the licensee admitted nine of
the 13 violations (Violations I1.3.(a),
I1.3.(b), IL.4., LA, IILB., IV.A1,, IV.A.2,
IV.A.3., and IV.B), denied one violation
in its entirety (Violation II1.C}, and
admitted in part three violations
{Violations IL.1,, I1.2,, and IV.A4.).

Restatement of Violation III.C.

10 CFR 20.203(e) requires that rooms
or areas in which specified amounts of
licensed material are used or stored by
conspicuously posted “Caution—
Radioactive Material.”

Contrary to the above, on June 20,
1991, a refrigerator which contained
eleven vials of carbon 14 ranging from
50 to 386 microcuries per vial and which
was located in an open hallway was not
posted as required.

Summary of Licensee’s Response to
Violation III.C.

The licensee denied that posting was
required for this refrigerator. The
licensee stated that the activities of
carbon 14 stored in a refrigerator at the
Agricultural Experiment Station and
recorded by the inspector were misread
on the container labels during the NRC
inspection. By checking old papers on
the containers, the licensee found that
the total activity stored in the
refrigerator was less than 0.8 millicuries
of carbon 14; therefore, the refrigerator
did not require a sign warning
“Caution—Radioactive Material” in
accordance with 10 CFR 20.203(e), which
requires posting for more than one
millicurie of carbon-14.

NRC Evaluation of Licensee’s Response

The inspector agrees that the labels
on the containers were difficult to read.
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Since the licensee was able to check old
papers after the inspection and
determined that the total activity in the
refrigerator was less than 0.8 millicuries,
then the refrigerator would not require
posting in accordance with 10 CFR
20.203(e).

Accordingly, Violation lILC is
withdrawn.

Restatement of Violation I1.1.

Condition 15 of License No. 52-01986—
04 requires that the licensee conduct its
program in accordance with the
statements, representations, and
procedures described in the licensee's
application received November 9, 1989,
and letter dated July 24, 1990.

Procedure 5.c. of Item 10 of the
licensee's application states that the
surface of the source container will be
checked for contamination using a
cotton swab when initially opening
packages containing radioactive
material.

Contrary to the above, as of June 20,
1991, the surface of source containers
received in Room JGD 217 were not
being checked for contamination when
initially opening packages containing
material.

Summary of Licensee's Response to
Violation I1.1.

The licensee stated that the incoming
packages were checked for
contamination but negative results were
not recorded.

NRC Evaluation of Licensee’s Response

.Based on a telephone conversation
between the Radiation St fety Office and
an inspector on November 4, 1991, it is
our understanding that there was a
misunderstanding as tc what constituted
the required surveys on incoming
packages. The researcher in Room JGD
217 indicated to the Radiation Safety
Officer that he was performing the
required surveys and not recording
negative results. However, the Radiation
Safety Officer indicated that the
researcher had been surveying the
exterior surface of the incoming
packages for radiation levels but had
not performed the required checks for
contamination on the surface of the
source containers when initially opening
the packages.

Therefore, NRC concludes that the
violation did occur as stated in the
Notice.

Restatement of Violation I1.2.

Condition 15 of License No. 52-01986-
04 requires that the licensee conduct its
program in accordance with the
- statements, representations, and
procedures described in the licensee's

application received November 9, 1989,
and letter dated July 24, 1990.

Procedure 5.d. of Item 10 of the
licensee’s application states that the
Radiation Safety Technician is to be
notified upon receipt of material.

Contrary to the above, as of June 20,
1991, the Radiation Safety Technician
had not been notified of all receipt of
material in Rooms JGD 167 and JGD 216.

Summary of Licensee's Response to
Violation 11.2.

The licensee stated that the violation
was due to a misunderstanding of the
use of the form employed to notify the
RSO. The licensee stated that the
personnel in Room JGD 107 always
notified the Radiation Safety Technician
(RST) by telephone of receipt of material
and the personnel in Room JGD 216
always notified the RST in writing and
not by telephone. The licensee also
stated that the notification forms are
available in the RST's files.

NRC Evaluation of Licensee's Response

The information provided to the NRC
inspectors concerning not notifying the
RST was obtained through interviews
with personnel in the laboratories
during the inspection. There is a
possibility that other personnel in the
laboratory who were not present during
the inspection may have notified the
RST of receipt of these materials, and
since the RST has forms in his files
which demonstrate that he was notified,
we agree with the licensee's conclusion
that Item IL.2. did not constitute a
violation.

Accordingly, Violation IL.2 is
withdrawn.

Restatement of Violation IV.A4.

Condition 20 of License No. 52-10510-
04 requires that the licensee conduct its
program in accordance with the
statements, representations, and
procedures described in the licensee’s
application dated August 9, 1983, which
includes the licensee’s Radiation Safety
Regulations Manual, and letter dated
April 11, 1986.

The licensee’s letter dated April 11,
1986, states that the Radiation Safety
Committee will meet no less than once
each fiscal year.

Contrary to the above, the Radiation
Safety Committee failed to meet during
the fiscal year 1989,

Summary of Licensee's Response to
Violation IV.A.4.

The licensee stated that the Radiation
Safety Committee met at least once each

year, including 1989; however, no record

of the meeting held in 1989 had been
kept.

NRC Evaluation of Licensee's Response

At the time of the inspection, there
were minutes for other Radiation Safety
Committee meetings, but no minutes for
a meeting held during fiscal year 1989,
Also, through interviews with the
Radiation Safety Officer, it was
determined that no Radiation Safety
Committee meeting was held during
fiscal year 1989. '

Therefore, NRC concludes that the
violation did occur as stated in the
Notice.

NRC Conclusion

The NRC concludes that the licensee
provided an adequate basis for
withdrawal of Violations I1.2. and II1.C.
of the Notice of Violation dated August
28, 1991. Consequently, Violations I1.2
and III.C are withdrawn. However, the
NRC concludes that the licensee did not
provide an adequate basis for
withdrawal of any additional violations.
Therefore, the NRC concludes that
Violations I1.1. and IV.A 4. occurred as
stated in the Notice.

[FR Doc. 92-768 Filed 1-10-92; 8:45 am]
BILLING CODE 7590-01-M

[Docket No. 50-602]

University of Texas; Order Extending
Construction Completion Date

The University of Texas is the current
holder of Construction Permit No.
CPRR-123, issued by the U.S. Nuclear
Regulatory Commission on June 4, 1985,
for construction of the University of
Texas TRIGA Mark II research reactor.
The reactor facility is presently under
construction at the Balcones Research
Center in Austin, Texas.

On September 24, 1991, the University
of Texas (UT or the applicant) filed a
request for an extension of the
construction completion date from
October 31, 1991, to December 31, 1991.
The extension has been requested to
allow the NRC staff to review
documentation to support issuance of
the Facility Operating License. To allow
the staff sufficient time to complete the
license issuance review, the staff has
extended the construction completion
date to March 31, 1992.

Good cause has been shown for the
delay; the cause is beyond the control of
the applicant; and the requested
extension is for a reasonable period, the
bases for which are set forth in the
staff’s evaluation of the request for
extension.

Pursuant to 10 CFR 51.32, the
Commission has determined that

" extending the construction completion
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date will have no significant impact on
the environment (57 FR 71, dated
January 2, 1992).

The NRC staff safety evaluation of
the request for extension of the
construction permit is available for
public inspection at the Commission's
Public Document Room, the Gelman
Building, 2120 L Street, NW,,
Washington, DC 20055.

It is hereby ordered That the latest
completion date for Construction Permit
No. CPRR-123 is extended from October
31, 1991, to March 31, 1992.

Date of Issuance: January 6, 1992.
For the Nuclear Regulatory Commission.
William D. Travers,

Acting Director, Division of Advanced
Reactors and Special Projects, Office of
Nuclear Reactor Regulation.

[FR Doc. 82-769 Filed 1-10-82; 8:45 am]
BILLING CODE 7590-01-M

SECURITIES AND EXCHANGE
COMMISSION

[Release No. 34-30154; File No. SR-MSE-
91-17]

Self-Regulatory Organizations; Filing
and Immediate Effectiveness of
Proposed Rule Change by the Midwest
Stock Exchange, Inc., Relating to the
Waiver of Certain Exchange
Transaction Fees for Transactions in
Tape B Eligible Issues

January 6, 1992.

Pursuant to section 19(b}{1) of the
Securities Exchange Act of 1934 (“Act”),
15 U.S.C. 78s(b)(1), notice is hereby
given that on December 20, 1991, the
Midwest Stock Exchange, Inc. (“MSE"”
or “Exchange”) filed with the Securities
and Exchange Commission
("Commission”) the proposed rule
change as described in Items I, Il and Il
below, which Items have been prepared
by the self-regulatory organization. The
Commission is publishing this notice to
solicit comments on the proposed rule
change from interested parties.

1. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The MSE proposes to extend the
waiver of transaction fees, set out in
section (c) of the Transaction Fee
Schedule of its Membership Dues and

! The Consolidated Tape, operated by the
Consolidated Tape Association (“CTA"), complies
current last sale reports in certain listed securities
from all exchanges and market makers trading such
securities and disseminates these reports to vendors
on a consolidated hasis. The CTA is comprised of

Fees, to transactions in Tape B eligible
issues.! This waiver applies only to
firms sending orders in Tape B eligible
securities to the Exchange floor. The
Exchange waived these fees through
December 31, 1991.2 The MSE now
proposes to extend this waiver through
December 31, 1992.3

IL. Self-Regulatory Organization’s
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of,
and basic for, the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The self-regulatory organization has
prepared summaries, set forth in
sections A, B, and C below, of the most
significant aspects of such statements.

A. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

The purpose of the proposed rule
change is to continue the Exchange's
efforts to attract additional order flow in
Tape B eligible securities in order to
enhance the Exchange's competitive
position in these issues.

The proposed rule change is
consistent with section 6(b)(4) of the Act
in that the waiver of these fees does not
affect the existing equitable allocation
of dues, fees, and other charges among
Exchange members using the
Exchange’s facilities.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose

the New York, American (*Amex"), Boston,
Cincinnati, Midwest, Pacific, and Philadelphia Stock
Exchanges, as well as the Chicago Board Options
Exchange and the National Association of
Securities Dealers, Inc. Transactions in Amex-listed
stocks and qualifying regional listed stocks are
reported on CTA Tape B. Securities Exchange Act
Release No. 21583 (December 18, 1984), 50 FR 730
(January 7, 1885).

® See Securities Exchange Act Release No. 28918
(February 25, 1991}, 56 FR 8028 {March 4, 1891) (File
No. SR-MSE-91-7}. Previously, the MSE waived
these fees for the time period August 31 through
December 31, 1990. See Securities Exchange Act
Release No. 28402 (August 31, 1990), 55 FR 37389
(September 11, 1980) (File No. SR-MSE-90-14). The
Commission did not receive any comments on either
of these filings.

3 The exact text of the proposed rule change was
attached to the rule filing as exhibit A and is
available at the MSE and the Commission at the
address noted in Item IV below.

any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization’s
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants or Others

Comments were neither solicited nor
received.

IIL. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

The foregoing rule change establishes
or changes a due, fee, or other charge
imposed by the Exchange and therefore
has become effective pursuant to section
19(b)(3)}(A) of the Act and subparagraph
(e) of rule 19b—4 thereunder. At any time
within 60 days of the filing of such rule
change, the Commission may summarily
abrogate such rule change if it appears
to the Commission that such action is
necessary or appropriate in the public
interest, for the protection of investors,
or otherwise in furtherance of the
purposes of the Act.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing.
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all statements with respect to the
proposed rule change that are filed with
the Commission and all written
communications relating to the proposed
rule change between the Commission
and any persons, other than those that
may be withheld from the public in
accordance with the provisions of 5 °
U.S.C. 552 will be available for
inspection and copying at the
Commission's Public Reference Section,
450 Fifth Street, NW., Washington, DC
20549.Copies of such filing will also be
available for inspection and copying at
the principal office of the MSE. All
submissions should refer to File No. SR~
MSE-~91-17 and should be submitted by
February 3, 1992.

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority.

Margaret H. McFarland,

Deputy Secretary.

{FR Doc. 92-778 Filed 1-10-92; 8:45 am)
BILLING CODE 8010-01-M
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[Relcase No. 34-30153; Fie No. SR-NYSE-
91-37}

Self-Regulatory Organizations; New
York Stock Exchange, Inc.; Order
Approving Proposed Rule Change
Relating to Amendments to Arbitration
Procedures.

January 6, 1992,

L Introduction

On October 24, 1991, the New York
Stock Exchange, Inc. (“"NYSE" or
“Exchange} submitted to the Securities
and Exchange Commission
(“Commissien'), pursuant to section
19{b}{1) of the Securities Exchange Act
of 1934 {“Act”) } and rule 19b-4
thereunder,? a proposed rule change
designed to amend certain of the
Exchange's series of rules that govern
the administration of its arbitration
forum. The NYSE states that the
proposed rule change is based for the
most part on proposals developed by the
Securities Industry Conference on
Arbitration.

The proposed rule change was noticed
in Securities Exchange Act Release No.
29975 (Ncvember 21, 1991}, 56 FR 60142
{November 27, 1991). No comments were
received on the proposal.

11, Description of the Proposal

1 Rule 600: General Provisions
Governing Arbitration

The NYSE proposes to adopt rule
600(c} to pravide that arbitration claims
which arise out of a readily identifiable
market may, with the consent of the
claimant, be referred to the arbitration
forum for that market by the NYSE. The
NYSE states that the purpose of this
amendment is to provide for a more
efficient allocation of claims among the
various self-regulatory organizations
(“SROs").

2. Rule 601: Simplified Arbitration

The NYSE proposes several
amendments to its rules governing
simplified arbitration proceedings. First,
the N''SE proposes to amend rule 601(a)
to codily the practice of the Exchange in
applying simpiified arbitration
procedures to claims under $10,000
without the demand or written request
of the customer In addition, the
proposed amendment to rule 601(d)
would clarify the respondent’s
responsibilities for the service of
documents in simplified arbitration
proceedings. The current rule provides
that if a respondent raises a third party
claim, the respondent shall serve the

115 U.S.C. 78s{b)(1) (1988},
2 17 CFR 240,19b-4 (1990).

third party claim and a copy of the
original claim filed by the claimant. As
amended, rule 601(d) would require that
if a respondent has raised a third party
claim, the respondent shall serve the
third party respondent with an executed
Submission Agreement and a copy of
respondent’s answer containing the
third party claim as well as a copy of
the original claim filed by the claimant.

The NYSE also proposes to amend its
rule 601¢h} to adopt two provisions
governing discovery in simplified
arbitration proceedings. New rule
601(h}{ii) would codify the applicability
of the Exchange's current discovery
procedures, as set forth in NYSE Rule
619, to simplified arbitrations when a
public customer demands a hearing.
New rule 801(h){iii) would establish a
procedure by which an arbitrator may
resolve discovery disputes over the
production of documents in simplified
arbitrations where no hearing has been
demanded. Specifically, proposed rule
801({h)(iii) would provide that all
requests for document production be
submitted to the Director of Arbitration
within ten business days of notification
of the identity of the arbitrator selected
to decide the case. The requesting party
also would serve simultaneously its
requests for document production on all
parties. The rule would require that any
response or objection to the request for
document production be served on all
parties and with the Director of
Arbitration within five business days of
receipt of the request for production.
Finally, the rule would require that the
selected arbitrator resolve all requests
for document preduction on the papers
submitted.

3. Rule 609: Peremptory Challenge

The NYSE proposes to amend rule
609, governing peremptory challenges in
an arbitration proceeding, to specify
when a party may exercise a
peremptory challenge. The current rule
requires that a party who wishes to
exercise a peremptory challenge must
notify the Director of Arbitration in
writing within five business days of
notification of the identity of persons
named to the panel, unless this time
period is extended by the Director of
Arbitration. Amended rule 609 would
provide that, unless this time period is
extended by the Director of Arbitration,
a party who wishes to exercise a
peremptory challenge must follow the
above procedures within five business
days of notification of the identity of the
persons named under rule 6819(d), Pre-
hearing Conference, rule 619(e},
Decisions by Selected Arbitrator, or rule
608, Notice of Selection of Arbitrators,
whichever occurs first.

4. Rule 816: Failure To Appear

The NYSE proposes to amend rule 616
to clarify the autherity of arbitrators to
proceed with an arbitration when a
party fails to appear at a hearing. The
current rule permits arbitrators, in their
discretion, to proceed with an
arbitration if any of the parties, after
due notice, fails to appear at a hearing,
or any adjourned hearing session.
Amended rule 618 would delete the
reference to any adjourned hearing
session and clarify that the arbitrators
also may proceed with an arbitration
under this rule when a party fails to
appear at the continuation of a hearing
session.

5, Rule 625: Amendments

The NYSE proposes to amend rule
625(a) to require that parties submitting
amended pleadings provide the Director
of Arhitration with sufficient additional
copies of the amended pleadings for
each arbitrator Current rule 625(a)
reguires that the Director of Arbitration
serve all parties with amended
pleadings. The NYSE proposes to
require parties filing a new or different
pleading to serve directly all other
parties with the amended pleading in
accordance with rule 612(b), Service and
Filing with the Director of Arbitration. In
addition, amended rule 825(a) would
require the parties answering amended
pleadings to serve directly all other
parties and the Director of Arbitration
with their responsive pleadings in
accordance with rule 612(b). The NYSE
states that the proposed amendments to
rule 625 would conserve arbitral
resources and shorten the time required
by the pleadings stage by requiring the
parties to serve amended pleadings.

8. Rule 627: Awards

The NYSE proposes to amend rule
627(e) to require that an arbitration
award include, in addition to the
information required by the current rule,
the names of counsel representing the
parties and the type of product or
security involved in the arbitration. The
NYSE also proposes to amend rule 627
(g) to consclidate current rules 627(g)
and (h) and to clarify when interest is
payable on an award. The current rule
provides that arbitrators may award
interest as they deem appropriate. The
rule also provides that all awards shall
bear interest from the date of the award
until payment. Amended rule 627(g)
would continue to require payment of
awards within thirty days of receipt
unless a motion to vacate has been filed
with a court of competent jurisdiction.
The proposed rule change, however,
would revise the rule's current
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requirement for payment of interest on
awards from the date of the award if: (1)
The award shall bear interest from the
date of the award. The rule would
provide that an award is not paid within
thirty days of receipt; (2} the award is
the subject of a motion to vacate which
is denied; or (3) the arbitrators
otherwise so specify in the award.

I1I. Discussion and Conclusion

The Commission has considered
carefully the NYSE's proposed rule
change and finds that the proposed rule
change is consistent with the
requirements of the Act and the rules
and regulations thereunder and, in
particular, with the requirements of
section 6(b)(5) of the Act.? Section
6(b)(5) of the Act requires that an
exchange have rules that are designed
to prevent fraudulent and manipulative
acts and practices, to promote just and
equitable principles of trade, and to
protect investors and the public interest.
The Commission believes that because
these rules will aid in the just resolution
of disputes between investors and
broker-dealers, the proposal should
further the objectives of section 6(b)(5)
of the Act. The Commission also
believes, for the reasons set forth below,
that the proposed rule change
significantly advances the public
interest in Exchange arbitrations and
should improve the speed and efficiency
of the arbitration process, while at the
same time maintaining the traditional
qualities of arbitration.

More specifically, the Commission
believes that the proposed amendment
to rule 600, which will permit the NYSE
to refer, with the claimant’s consent,
arbitration claims which arise in a
readily identifiable market to the
arbitration forum for that market should
provide for a more efficient allocation of
claims among the various SROs. This, in
turn, should result in a more efficient
allocation of the Exchange's arbitration
resources and a more timely resolution
of the parties’ disputes.

The Commission believes that the
proposed amendments to rule 601,
Simplified Arbitration, should improve
the procedures for administering
arbitration cases involving small claims.
The proposed amendment to rule 601(a)
simply codifies the NYSE's practice of
applying simplified arbitration
procedures to claims under $10,000
without the demand or written request
of the customer The NYSE's formal
adoption of this practice as a rule of the
Exchange should clarify application of
the rule and provide notice to the parties

315 U.S.C. 78{(b)(5) (1988).

of the automatic application of the
simplified arbitration procedures to
cases involving small claims. Similarly,
the proposed amendment to rule 601(d)
would clarify the respondent's
responsibilities for the service of
documents in the event that the
respondent raises a third party claim
and would require that the respondent,
rather than the Exchange, serve the third
party respondent with the executed
Submission Agreement and other
documents required by the rule. The
proposal, therefore, should save
administrative time and costs while
continuing to ensure that third party
respondents receive adequate notice of
the institution of the arbitration
proceedings. Finally, the proposed
adoption of rule 601(h})(ii), governing
discovery when'a public customer
demands a hearing, and rule 601(h)(iii),
governing discovery where no hearing
has been demanded, should assist in the
early resolution of discovery disputes
and encourage the efficient resolution of
cases on their merits. ]

The Commission also believes that the
proposed amendment to rule 609,
Peremptory Challenge, should clarify the
time requirements for the exercise of
peremptory challenges in arbitration
proceedings. Because amended rule 609
would provide that parties who wish to
exercise peremptory challenges must
follow the procedures set forth in the
rule following the notification of persons
named under NYSE Rule 619(d}, Pre-
hearing Conference, rule 619(e),
Decisions by Selected Arbitrator, or rule
608, Notice of Selection of Arbitrator,
whichever occurs first, the proposal
should provide parties with clear
guidelines regarding the time limitations
applicable to peremptory challenges. As
a result, the proposed rule change
should contribute to the prompt
resolution of the parties’ disputes.

Moreover, the Commission believes
that the proposed amendments to rule
616, Failure to Appear, and rule 625(a),
Amendments, should improve the
efficiency and speed of arbitration.
Because the amendment to rule 616
would clarify the authority of arbitrators
to proceed with an arbitration if a party,
after due notice, fails to appear at the
continuation of a hearing session, the
proposal should eliminate unnecessary
delays in the arbitration proceedings
and should assist in the prompt
resolution of arbitration claims. The
Commission believes that the proposed
amendments to rule 625(a}), which would
revise the procedures for the submission
and service of amended pleadings,
should save administrative time and
costs and continue to ensure that all

parties to an arbitration receive prompt
notice of the amended pleadings.

The Commission believes that the
proposed amendment to rule 627(e),
Awards, should enhance investor
participation in the arbitration system
by increasing public access to
information regarding prior arbitration
decisions. Proposed rule 627(e) would
expand the content of arbitration
awards to include the names of counsel
representing the parties and the type of
product or security involved in the
arbitration. As a result, the Commission
believes that rule 627(e) should afford
more public access to information
regarding the arbitration process and
advance the utility of arbitration awards
for public investors.

The Commission also believes the
proposed amendments to rule 627(g),
which governs the payment of interest
on awards, should improve the
procedures for administering arbitration
proceedings. Because the proposal
generally would require the payment of
awards within thirty days of receipt of
the award, the proposal is designed to
allow a reasonable period of time for
administrative processing of award
payments without the payment of
interest. At the same time, the proposal
should provide an incentive for the
paying party to comply with the
payment of the award within thirty
days. As a result, the Commission
believes that the proposal should
encourage prompt payment of
arbitration awards and increase
investor confidence in the arbitration
process.

The Commission also believes that it
is appropriate for the rule to continue to
require that all monetary awards be
paid within thirty days of receipt unless
a motion to vacate has been filed with a
court of competent jurisdiction. This
provision should preserve the paying
party's ability to seek review of the-
award in court while postponing
temporarily the payment of that award
under the requirements of the NYSE's
rule. Conversely, because the proposal
provides that an award shall bear
interest from the date of the arbitration
award if the award was the subject of a
motion to vacate that is denied by a
court, the proposal should heip to
protect the payee s interest in the receipt
of an arbitration award without
unreasonable or unjustifiable delay.

Finally, the Commission believes that
it is appropriate to allow arbitrators
discretion in awarding interest on the
payment of awards from the date of the
award. This provision should help the
arbitrators to design an award that fully,
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fairly and promptly compensates a party
for economic damages incurred.

For these reasons, the Commission
finds that the NYSE's proposed
amendments to its arbitration rules
appropriately balance the need to
strengthen investor confidence in the
NYSE's arbitration system with the need
to maintain arbitration as a form of
dispute resolution that provides for the
equitable and efficient administration of
justice in & manner consistent with
section 6{b)(5) of the Act.

It therefore is ordered, Pursuant to
section 19(b}(2) of the Act,* that the
proposed rule change is approved.

For the Commissicn, by the Divigion
of Market Regulation, pursuant to
delegated authority.® -
Margaret H. McFarland,

Deputy Secretary
[FR Doc. 92-723 Filed 1--10-92; 8:45 am)
BILLING CODE 8010-01-

[Reiease No. 34-30155; Flie No. SR-MYSE-
91-451

Seif-Reguiatory Organizations; Filing
of Proposed Rule Change by the New
York Stock Exchange, Inc. Relating to
the Adoption of Rule 410B Concerning
Reporting to the Exchange of
Transactions Effected in Exchangs-
Listed Securities

January 8, 1892,

Pursuant to sectior 19(bj(1]} of the
Securities Exchange Act of 1934 ("Act"),
15 U.8.C. 78s{b)(1), notice is hereby
given that on December 17, 1991, the
New York Stack Exchange, Inc. (“NYSE"”
. or “"Exchange") filed with the Securities
and Exchange Commission
(“Commission” or “SEC"} the proposed
rule change as described in Items I, Il
and III below, which Items have been
prepared by the self-regulatory
organization (“SRQ"}). The Commission
is publishing this notice to solicit
comments on the proposed rule change
from interested parties.

1. Self-Regulatory Organization’s
Statement of the Terms of Substance of
the Proposed Rule Change

The NYSE preposes to adopt rule 4108
which will require Exchange members
and member organizations (“members")
to report to the Exchange transactions
effected for their accounts ar accounts
of their customers in Exchange-listed
stocks that are not otherwise reported to
the Consolidated Tape.!

* 15 U.S.C. 78s(b){2) (1888}.
' %17 CFR 200.30-3(a}(12) (1990}.

! The exact text of the proposal was attached to
the rule filing as exhibit A and is available at the

11. Self-Regulatory Organization's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

In its filing with the Commission, the
self-regulatory organization included
statements concerning the purpose of
and basis for the proposed rule change
and discussed any comments it received
on the proposed rule change. The text of
these statements may be examined at
the places specified in Item IV below.
The SRO has prepared summaries, set
forth in sections A, B and C below, of
the most significant aspects of such
statements.

A. Self-Regulatory Organizaticn's
Statement of the Purpose of, and
Statutory Basis for, the Proposed Rule
Change

(1) Purpose

Currently, transactions in NYSE-listed
stocks effected on the Exchange,
another U.S. securities excharge, or
over-the-counter during the hours of
operation of the Consalidated Tape 2
are reported to an SRO either
immediately or within a short time
frame (e.q., 90 seconds after the
transaction} for dissemination to the
Cansolidated Tape. Transactions
effected at cther times are not reported
to the Consolidated Tape, and, with the
exception of program trading
information, are not reported to the
Exchange.

The Exchange believes that all
transactions in NYSE-listed stocks not
reported to the Consolidated Tape
should be reported to the Exchange in
order to provide an accurate record of
overaill trading activity in NYSE-listed
stocks. The Exchange believes that the
proposed rule will augment and enhance
its ability to surveil for and investigate,
among other matters, insider trading,
frontrunning, and manipulative
activities, such as marking the close of
the NYSE prior to the effecting of trades
in another market. In addition, the
information obtained by means of
proposed rule 410B can be expected to
provide a clearer picture than currently
exists as to the extent of off-hours
trading in NYSE-listed stocks, and will

NYSE and the Commission at the address noted in
Item IV below.

2 The Consolidated Tape, operated by the
Consolidated Tape Association (“CTA"), compiles
current last sale reports {n certain listed securities
from all exchanges and market makers trading such
securities and disseminates these reports to vendors
on a consolidated basis. The CTA is comprised of
the New York, American, Boston, Cincinnati,
Midwest, Pacific, and Philadelphia Stock
Exchanges, as well as the Chicago Board Options
Exchange and the National Association of
Securities Dealers, Inc.

thus facilitate the Exchange s planning
of appropriate initiatives to meet the
needs of its members in this area.

Proposed rule 410B requires that
members report the following
information: .

(1) Time and date of the transaction;

(2) Stock symbol of the listed security;

(3) Number of shares;

(4) Price of the transaction;

(5) Marketplace where the transaction
was executed;

(6} An indication whether the
transaction was a buy (B), sell (S}, or
cross (C);

(7) An indication whether the
transaction was executed as principal or
agent; snd

(8] The name of the contra-side
broker-dealer to the trade.

Proposed rule 410B contains the
following exceptions:

(1) Program trading information that is
otherwise reported to the Exchange;

(2} Odd-lot transactions;

(3) Transactions which are part cf a
primary distribution by an issuer or of a
registered secondary distribution (other
than “self distributions™) or an
urregistered secondary distribution
effected off the floor of an exchange;

{4) Transactions made in reliance on
section 4(2) of the Securities Act of
1933; ¢

(5) Transactions where the buyer and
seller have agreed to trade at a price
gubstantially unrelated to the current
market for the security, (e.g., to enable
the seller to make a gift);

(8) The acquisition of securities by a
member as principal in anticipation of
making an immediate exchange
distribution or exchange offering on an
exchange;

(7) Purchases of securities off the floor
of an exchange pursuant to a tender
offer.

Reporting will be required on a next
business day basis via electronic
systems designated by the Exchange.

The Exchange is obtaining
information pursuant to rule 410B for
regulatory purposes, and will therefore
keep this information confidential, and
will not make it publicly available as to
any specific transaction. The Exchange
may, however, determine to disseminate
aggregate data as to the extent of off-
hours trading.

3 Section 4(2) exempts transactions by an issuer
not involving any public offering from the
prohibitions relating to interstate commerce and the
mails contained in section 5 of the Securities Act of
1933. 15 U.S.C. 77d(2) (1988).
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(2) Statutory Basis

The statutory basis for the proposed
rule change is Section 6(b)(5) of the Act
which, among other things, requires that
the rules of a national securities
exchange be designed to prevent
fraudulent and manipulative acts and
practices, foster cooperation and
coordination with persons engaged in
regulating, clearing, settling, processing
information with respect to, and
facilitating transactions in securities,
remove impediments to and perfect the
mechanism of a free and open market
and a national market system. In
addition, the proposed rule change will
enhance the Exchange's surveillance
capabilities with respect to trading
activity in listed securities and is thus
consistent with protecting investors and
the public interest.

B. Self-Regulatory Organization’s
Statement on Burden on Competition

The Exchange does not believe that
the proposed rule change will impose
any burden on competition that is not
necessary or appropriate in furtherance
of the purposes of the Act.

C. Self-Regulatory Organization's
Statement on Comments on the
Proposed Rule Change Received from
Members, Participants or Others

The Exchange has neither solicited
nor received written comments on the
proposed rule change.

. Date of Effectiveness of the
Proposed Rule Change and Timing for
Commission Action

Within 35 days of the date of
publication of this notice in the Federal
Register or within such longer period (i)
as the Commission may designate up to
90 days of such date if it finds such
longer period to be appropriate and
publishes its reasons for so finding, or
(ii) as to which the self-regulatory
orgl;mization consents, the Commission
will:

(A) By order approve the proposed
rule change, or

{B) Institute proceedings to determine
whether the proposed rule change
should be disapproved.

IV. Solicitation of Comments

Interested persons are invited to
submit written data, views and
arguments concerning the foregoing
Persons making written submissions
should file six copies thereof with the
Secretary, Securities and Exchange
Commission, 450 Fifth Street, NW.,
Washington, DC 20549. Copies of the
submission, all subsequent amendments,
all written statements with respect to
the proposed rule change that are filed

with the Commission, and all written
communications relating to the proposed
rule change between the Commission
and any person, other than those that
may be withheld from the public in
accordance with the provisions of 5
U.S.C. 552, will be available for
inspection and copying in the
Commission's Public Reference Section,
450 Fifth Street, NW., Washington, DC
20548. Copies of such filing will also be
available for inspection and copying at
the principal office of the NYSE. All
submissions should refer to File No. SR-
NYSE-91-45 and should be submitted by
February 3, 1992,

For the Commission, by the Division of
Market Regulation, pursuant to delegated
authority
Margaret H. McFarland,

Deputy Secretary
[FR Doc. 92-779 Filed 1-10-82; 8:45 am]
BILLING CODE 8010-01-M

SMALL BUSINESS ADMINISTRATION
[Declaration of Disaster Loan Area #2545]

Texas; Declaration of Disaster Loan
Area

As a result of the President’s major
disaster declaration on December 28,
1991, I find that Bastrop, Bosque, Brown,
Dallas, and Travis Counties in the State
of Texas constitute a disaster area as a
result of damages caused by severe
thunderstorms and flooding beginning
on December 20, 1891 and continuing.
Applications for loans for physical
damage may be filed until the close of
business on February 24, 1992, and for
loans for economic injury until the close
of business on September 28, 1992 at the
address listed below:

U.S. Small Business Administration,
Disaster Area 3 Office, 4400 Amon
Carter Blvd., suite 102, Ft. Worth, TX
76155

or other locally announced locations. In
addition, applications for economic
injury loans from small businesses
located in the contiguous counties of
Blanco, Burnet, Caldwell, Callahan,
Coleman, Collin, Comanche, Coryell,
Denton, Eastland, Ellis, Erath, Fayette,
Gonzales, Hamilton, Hays, Hill, Johnson,
Kaufman, Lee, McCulloch, McLennan,
Mills, Rockwall, San Saba, Somervell,
Tarrant, and Williamson in the State of
Texas may be filed until the specified
date at the above location.

The interest rates are:

Percent

For physical damage:
Homeowners with credit available
elsewhere
Homeowners without credit avail-
able elsewhere ...
Businesses with credit available
elsewhere
Businesses and non-profit organi-
zations without credit available
elsewhere
Other (including non-profit organi-
zations) with credit available
elsewhere
For Economic Injury:
Businesses and small agricultural
cooperatives  without credit
available elsewhere.......covureirveenees

8.000

4.000
7.500

4.000

8.500

4.000

The number assigned to this disaster
for physical damage is 254506 and for
economic injury the number is 750600.
(Catalog of Federal Domestic Assistance
Program Nos. 59002 and 59008).

Dated: January 2, 1992,

Alfred E. Judd,

Acting Assistant Administrator for Disaster
Assistance.

(FR Doc. 92-705 Filed 1-10-92; 8:45 am)
BILLING CODE 8025-01-M

[License No. 06/06-0294]

Revelation Resources, Ltd.; Surrender
of License

Notice is hereby given that Revelation
Resources, Ltd., 910 Travis Street, suite
2411, Houston, TX 77002 has
surrendered its License to operate as a
small business investment company
under the Small Business Act of 1958, as
amended (Act). Revelation Resources,
Ltd. was licensed by the Small Business
Administration on January 12, 1988,

Under the authority vested by the Act
and pursuant to the Regulations
promulgated thereunder, the surrender
of the license was accepted on
December 16, 1991, and accordingly, all
rights, privileges, and franchises derived
therefrom have been terminated.
(Catalog of Federal Domestic Assistance
Program No. 59.011, Small Business
Investment Companies)

Dated: December 20, 1991.

Wayne 8. Foren,

Associate Administrator for Investment.
[FR Doc. 92-704 Filed 1-10-92; 8:45 am]
BILLING CODE 8025-01-M

[License No. 09/09-5385)

Sowa Capital Corp.; License Surrender

Notice is hereby given that Sowa
Capital Corporation, 429 S. Euclid Street,

-
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suite A, Anaheim, California, has
surrendered its license to operate as a
small business investment company
under section 301(d) of the Small
Business Investment Act of 1958, as
amended (the Act). Sowa Capital
Corporation was licensed by the Small
Business Administration on April 7,
1899.

Under the authority vested by the Act
and pursuant to the regulations
promulgated thereunder, the surrender
of the licensee was accepted on
December 20, 1991 and accordingly, all
rights, privileges and franchises derived
therefrom have been terminated.
(Catalog of Federal Domestic Assistance
Program No. 56.011, Smal! Business
Investment Companies)

Dated: December 31, 1991
Wayne S. Foren,

Associate Adm:nistrator for lavestnisnt,
[FR Doc. 92-703 Filed 1-10-92; 8:35 am}
BILLING CODE 8025-01-M

Reglon IX Advisory Council Meeting;
Public Meeting

The U.S. Small Business
Administration Region IX Advisory
Council, located in the geographical area
of Honoluly, will hold a public meeting
at 9:30 a.m. on Tuesday, January 21,
1992, at the Prince Kuhio Federal
Building, 300 Ala Moana Boulevard,
Conference Room 4113A, Honolulu,
Hawaii, to discuss such matters ag may
be presented by members, staff of the
U.S. Small Business Administration, or
other present.

For further information, write or call
Mr. Andrew Poepoe, District Director,
U.S. Small Business Administration, 300
Ala Moana Boulevard, room 2213,
Honolulu, Hawaii 96850, (808} 541-2990,

Dated: ['nuary 3, 1992,

Caroline }. Beeson,

Assistant Administrator, Office of Advisory
Councils.

|FR Doc. 92-707 Filed 1-10-91 8:45 um)
BILLING CODE 8025-01-M

Region IV Advisory Council Meeting;
Public Meeting

The U.S. Small Business
Administration Region IV Advisory
Council, located in the geographical area
of Raleigh, will hold a public meeting
from 10 a.m. to 3 p.m., on Wednesday,
January 29, 1992, at the Marriott
Research Triangle Park Hotel, Durham,
North Carolina, to discuss such matters
as may be presented by members, staff
of the U.S. Small Business
Administration, or others present.

For further information, write or call
Mr. Gary A. Keel, District Director, U.S.
Small Business Administration, 200 N.
College Street, suite A-2015, Charlotte,
North Carolina 28202-2173, (704) 344~
6563.

Dated: January 3, 1992.
Caroline |. Beeson,

Assistant Administrator, Qffice of Advisary
Councils.

[FR Doc. 82-706 Filed 1-10-92; 8:45 am]
BILLING CODE 8025-01-M

DEPARTMENT OF STATE
[Pubtic Notice 1554)

Statutory Debarment Under the
international Traffic in Arms
Regulations

AGENCY: Department of State.
ACTION: Notice.

SUMMARY: Notice is hereby given of
which persons have been statutorily
debarred pursuant to § 127.6{c) of the
International Traffic in Arms
Regulations (ITAR) (22 CFR parts 120~
130).

EFFECTIVE DATE: December 19, 1991.

FOR FURTHER INFORMATION CONTACT:
Clyde G. Bryant Jr., Chief, Compliance
Analysis Division, Office of Defense
Trade Controls, Department of State
{703-875-6650).

SUPPLEMENTARY INFORMATION: Section
38 ()(4)(A) of the Arms Expert Control
Act (AECA) prohibits the issuance of
export licenses to a person, or any party
to the export, who has been convicted of
violating certain U.S. criminal statutes,
including the AECA. The term “person”
means a natural person as well as a
corporation, business association,
partnership, socicty, trust, or any other
entity, organization, or group, including
governmental entities. The term “party
to the export” means the president, the
chief executive officer, and other senior
officers of the license applicant; the
freight forwarders or designated
exporting agent of the license applicant;
and any consignee or end user of any
item to be exported. The statute permits
certain limited exceptions to this
prohibition to be made on a case-by-
case basis. 4
Section 127.6 of the ITAR autharizes
the Assistant Secretary of State for
Politico-Military Affairs to prohibit
certain persons convicted of violating or
conspiracy to violate the AECA from
participating directly or indirectly in the
export of defense articles or in the
furnishing of defense services.

Such a prohibition is referred to as a
statutory debarment, which may be
imposed on the basis of judicial
proceedings that resulted in a conviction
for violating, or of conspiring to violate,
the AECA. See 22 CFR 127.6(c). The
period for debarment will normally be
three years. The ITAR provides the
Assistant secretary with discretion to.
determine an alternative period of time
for debarment. At the end of the
debarment period, licensing privileges
may be reinstated at the request of the
debarred person following the necessary
interagency consultations, after a
thorough review of the circumstances
surrounding the conviction and a finding
that appropriate steps have been taken
to mitigate any law enforcement
concerns, as required by section 38(g){(4}.

Statutory debarment is based solely
upon the outcome of a criminal
proceeding, conducted by a court of the
United States, that established guilt
beyond a reasonable doubt in
accordance with due process. Thus,
those procedures of part 128 of the ITAR
that apply to administrative debarment
are not applicable in such cases.

During the period of debarment the
Department of State will not consider
applications for licenses or requests for
approvals that involve any person or
any party to the export who has been
convicted of violating the AECA, or of
conspiracy to violate the AECA. Persons
who have been statutorily debarred may
appeal to the Under secretary for
International Security Affairs for
reconsideration of the ineligibility
determination. A request for
reconsideration must be submitted in
writing within 30 days after a person
has been informed of the adverse
decision.

The Department of state policy
permits debarred persons to apply for
an exception from the debarment under
section 38 (g)(4)(A) of the AECA, one
year after the date of the debarment.
Debarred persons may seek such an
exception from the Director of the Office
of Defense Trade Controls, in
accordance with section 38 (g)(4)(A) and
under 22 CFR 127.6. If the exception is
granted, the debarment will be
suspended. Any decision te grant an
exception can be made only after the
statutory requirements under section
38(g)(4) have been satisfied.

Pursuant to section 38 [g){4)(A) of the
AECA and § 127.6 of the ITAR, the
Assistant Secretary for Politico-Military
Affairs has debarred eight persons who
have been convicted of violating the
AECA, or of conspiracy to violate the
AECA.
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These persons have been debarred for
a three year period following their
conviction, and have been so notified by
a letter from the Office of Defense Trade
Controls. Pursuant to section 127.6(c) of
the ITAR, the names of these persons
(and their offense, date of conviction(s)
and court of conviction(s)) are being
published in the Federal Register.
Anyone who requires additional
information to determine whether a
person has been debarred should
contact the Office of Defense Trade
Controls.

This notice involves a foreign affairs
function of the United States and is thus

excluded from the procedures of 5 U.S.C.

553 and 554 and Executive Order 12291
{44 FR 13193). It implements statutory
and regulatory requirements that
entered into force on December 22, 1987
and April 4, 1998, respectively.

In accordance with these authorities
the following persons are debarred for a
period of three years following their
conviction for violating, or conspiring to
violate, the AECA {name/offense/ date/
court):

1. H. Leonard Berg, 18 U.S.C. 371,
(conspiracy to violate 22 U.S.C. 2778),
and 22 U.S.C. 2778, June 23, 1989,
Eastern District of New York.

2. Ernesto Botifoll, 18 U.S.C. 371,
(conspiracy to violate 22 U.S.C. 2778),
July 14, 1989, Southern District of
Florida.

3. Bernhard Bowitz, 18 U.S.C. 371,
(conspiracy to violate 22 U.S.C. 2778).
March 17, 1989, District of Nevada.

4. Grimm Depanicis, 18 U.S.C. 371,
(conspiracy to violate 22 U.S.C. 2778},
and 22 U.S.C. 2778, September 15, 1989,
Eastern District of New York.

5. Leon Albert Lisbona, 18 U.S.C. 371,
(conspiracy to violate 22 U.S.C. 2778),
and 22 U.S.C. 2778, June 23, 1989,
Eastern District of New York.

6. Solomon Schwartz, 18 U.S.C. 371,
(conspiracy to violate 22 U.S.C. 2778),
and 22 U.S.C. 2778, June 23, 1989,
Eastern District of New York.

7. Ali Reza Foyuzi Yousefi, 18 U.S.C.
371, (conspiracy to violate 22 U.S.C,
2778), and 22 U.S.C. 2778, July 26, 1989,
District of South Carolina, Rock Hill
Division.

8. Juwhan Yun, 18 U.S.C. 371,
(conspiracy to violate 22 U.S.C. 2778),
September 18, 1989, District of New
Jersey.

Dated: January 7, 1992.
William B. Robinson,

Director Office of Defense Trade Controls,
Bureau of Politico Military Affairs,
Department of State.

[FR Doc. 92-782 Filed 1-10-92; 8:45 am]
BILLING CODE 4710-25-M

{Public Notice 15481

United States Organization for the
International Telegraph and Telephone
Consultative Committee (CCITT);
Meeting

The Department of State announces
that the U.S. Organization for the
International Telegraph and Telephone
Consultative Committee (CCITT) will
meet on February 4, 1992 at 9:30 a.m. in
room 1105 at the Department of State,
2201 C Street NW., Washington, DC
20520.

The agenda for the meeting will
include items necessary to begin the
preparatory activities for the upcoming
Xth CCITT Plenary Assembly
(Standardization Conference) scheduled
for Espoo, Helsinki, Finland, March 1-
12, 1993, general issues concerning
organization, study program, and the
final meetings of all Study Groups.

Members of the general public may
attend the meeting and join in the
discussion, subject to the instructions of
the Chair. Admittance of public
members will be limited to the seating
available. In that regard, entrance to the
Department of State building is
controlled and entry will be facilitated if
arrangements are made in advance of
the meeting. Persons who plan to attend
should so advise the Office of Earl
Barbely, Department of State, (202) 647-
2592, FAX (202} 647-7407. The above
includes government and non-
government attendees. Public visitors
will be asked to provide their date of
birth and Social Security number at the
time they register their intention to
attend and must carry a valid photo ID
with them to the meeting in order to be
admitted. All attendees must use the C
Street entrance.

Please bring 60 copies of documents to
be considered at this meeting. If the
document has been mailed, bring only 10
copies.

Dated: December 286, 1992.

Earl Barbely,

Director, Telecommunications and
Information Standards, Chairman, U.S.
CCITT, National Commilttee.

[FR Doc. 92-720 Filed 1-10-92; 8:45 am)
BILLING CODE 4710-07-M

[Public Notice 1547}

United States Organization for the
International Telegraph and Telephone
Consuitative Committee (CCITT) Study
Group D Meeting; Meeting

The Department of State announces
that Study Group D of the U.S.
Organization for the International
Telegraph and Telephone Consultative

Committee (CCITT) will meet on
January 31, 1992 at 10 a.m. in room 1912
and on March 24, 1992 at 10 a.m. in room
1205 at the Department of State, 2201 C
Street NW., Washington, DC 20520.

The purpose of the meetings will be to
review U.S. contributions for the April
meetings of Study Groups VII and VIII,
the June meeting of Study Group XVII,
and to consider any other business
within the scope of Study Group D. The
Meetings will also consider proposals
for the work program questions to be
studied during the next four year
plenary period.

Members of the general public may
attend the meeting and join in the

- discussion, subject to the instructions of

the Chair. Admittance of public
members will be limited to the seating
available. In that regard, entrance to the
Department of State building is
controlled and entry will be facilitated if
arrangements are made in advance of
the meeting. Persons who plan to attend
should so advise the Office of Gary
Fereno, Department of State, (202) 647~
0201, FAX (202) 647-7407. The above
includes government and non-
government attendees. Public visitors
will be asked to provide their date of
birth and Social Security number at the
time they register their intention to
attend and must carry a valid photo ID
with them to the meeting in order to be
admitted. All attendees must use the C
Street entrance.

Dated: December 26, 1991.
Earl Barbely,

Director, Telecommunications and
Information Standards, Chairman U.S.
CCITT, National Committee.

[FR Doc. 92-721 Filed 1-10-92; 8:45 am)
BILLING CODE 4710-07-M

DEPARTMENT OF TRANSPORTATION
Federal Aviation Administration

Aviation Rulemaking Advisory
Subcommittee; Transport Airplane and
Engine Subcommittee; Flight Test
Working Group

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of establishment of
Flight Test Working Group.

SUMMARY: Notice is given of the
establishment of a Flight Test Working
Group by the Transport Airplane and
Engine Subcommnittee. This notice
informs the public of the activities of the
Transport Airplane and Engine
Siubcommittee of the Aviation
Rulemaking Advisory Committee.
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FOR FURTHER INFORMATION CONTACT:
Mr. William J. (Joe) Sullivan, Executive
Director, Transport Airplane and Engine
Subcommittee, Aircraft Certification
Service (AIR-3) 800 Independence
Avenue, SW., Washington, DC 20591,
Telephone: (202) 267-9554; FAC: (202)
267-9562.

SUPPLEMENTARY INFORMATION:

The Federal Aviation Administration
(FAA) established an Aviation
Rulemaking Advisory Committee (56 FR
2190, January 22, 1991) which held its
first meeting on May 23, 1991 (56 FR
20492, May 3, 1991). The Transport
Airplane and Engine Subcemmittee was
established at the meeting to provide
advice and recommendations to the
Director, Aircraft Certification Service,
FAA, regarding the airworthiness
standards for transport category
airplanes and engines in parts 25, 33 and
35 of the Federal Aviation Regulations
{14 CFR parts 25, 33, 35). At its meeting
e September 26, 1991 (56 FR 43055,
August 30, 1991), the subcammittee
agreed to establish the Flight Test
Working Group. Specifically, the
working group's task is the following:

Task

The Flight Test Working Group is
charged with making a recommendaticn
{o the Transport Airplane and Engine
Subcommittee concerning disposition of
the joint Aerospace Industries
Assaciation of America, Inc. (AIA) and
Association Europenne des
Constructeurs de Material Aerospatial
(AECMA) petition for rulemaking dated
May 22, 1990, requesting amendments to
§4% 25.143(c) and (f), 25.149, and 25.201 of
the Federal Aviation Regulations
(Docket No. 26250). In completing this
task, the working group should review
comments received in response to this
petiticn.

Reports

'The working group will develop any
combination of the following as it deems
appropriate:

1. A dra't Notice of Propased
Rulemaking proposing the requested or
modified new standards, supporting
economic and other required analysis,
and any other collateral documents the
working group determines are needed;
or

2. A Denial of Petition stating the
rationale for not adopting the new
standards proposed in the petition.

The working group chair or an
alternate should: (a} Recommend
organizational structure(s) and time
line(s) for completion of this effort,
including rationale, for subcommittee
consideration at the meeting scheduled
for February 4, 1992; (b) give a status

report on this task at each meeting of
the subcommittee; and (c) give a
detailed conceptual presentation to the
subcommittee before proceeding with
the drafting of documents described in
paragraphs 1 and 2 above.

The Flight Test Working Group will be
comprised of experts from those
organizations having an interest in the
task assigned to it. A working group
member need not be a representative of
one of the organizatiens of the parent
Transport Airplane and Engine
Subcommittee or of the full Aviation
Rulemaking Advisory Committee. An
individual who has expertise in the
subject matter and wishes to become a
member of the working group should
write to the person listed under the
caption FOR FURTHER INFORMATION
CONTACT expressing that desire,
describing his or her inierest in the task,
and stating the expertise he or she
would bring to the workiog group. The
request will be reviewed with the
subcommittee chair and working group
leader; and the individual will be
advised whether or not the request can
be accommodated.

The Secretary of Transportation has
determined that the information and use
of the Aviation Rulemaking Advisory
Committee and its subcommittees are
necessary in the public interest in
connection with the performance of
duties imposed on the FAA by law.
Meetings of the full committee and any
subcommittees will be open to the
public except as authorized by section
10(d) of the Federal Advisory Committee
Act. Meetings of the Flight Test Working
Group will not be open to the public,
except to the extent that individuals
with an interest and expertise are
selected to participate. No public
announcement of working group
meetings will be made.

Issued in Washington, DC, on January 3,
1992.

William J. Sullivan,

Executive Director, Transport Airplane and
Engine Subcommittes, Aviation Rulemaking
Advisory Commilttee.

[FR Dac. 92-755 Filed 1-10-92; 8:45 am]
BILLING CODE 4910-13-M

Aviation Rulemaking Advisory
Committee; General Aviation and
Business Airplane Subcommittee; Fuel
indicators Working Group

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of establishment of Fuel
Indicators Working Group.

SUMMARY: Notice is given of the
establishment of a Fuel Indicators

Working Group by the General Aviation
and Business Airplane Subcommittee.
This notice informs the public of the
activities of the General Aviation and
Business Airplane Subcommittee of the
Aviation Rulemaking Advisory
Committee.

FOR FURTHER INFORMATION CONTACT:
Mr. William J. (Joe) Sullivan, Executive
Director, General Aviation and Business
Airplane Subcommittee, Aircraft
Certification Service (AIR-3), 800
Independence Avenue, SW.,
Washington, DC 20591, Telephone: (202)
267-9554; FAX: (202) 267-9562. ’

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA})
established an Aviation Rulemaking
Committee (56 FR 2190, January 22, 1991)
which held its first meeting on May 23,
1991 (56 FR 20492, May 3, 19¢1). The
General Aviation and Business Airplane
Subcommittee was established at that
meeting to provide advice and
recommendations to the Director,
Aircraft Certification Service, FAA,
regarding the airworthiness standards
for standard and commuter category
airplanes and engines in part 23 of the
Federal Aviation Regulations, and
parallel provisions of parts 91 and 135 of
the Federal Aviation Regulations. At its
first meeting on November 5, 1991 (56 FR
54605; October 22, 1991) the
subcommittee established the Fuel
Indicators Working Group. Specifically,
the working group's task is the
following:

Task

The Fuel Indicators Working Group is
charged with making a recommendation
to the General Aviation and Business
Airplane Subcommittee concerning
disposition of the Aircraft Owners and
Pilots Association (AOPA) petition for
rulemaking dated July 16, 1990,
requesting amendments to § 23.1305(g)
of the Federal Aviation Regulations
{Docket No. 26281) to allow use of
differential fuel pressure transducer
flow-indicating devices. In completing
this task, the working group should
review comments received in response
to this petition.

Reports

The working group will develop any
combination of the following as it deems
appropriate:

1. A draft Notice of Proposed
Rulemaking proposing the requested or
modified new standards, supporting
economic and other required analysis,
and any other collateral documents the
working group determines are needed;
or
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2, A Denial of Petition stating the
rationale for not adopting the new
standards proposed in the petition.

The working group chair or an
alternate should: (a) Recommend
organizational structure(s) and time
line(s) for completion of this effort,
including rationale, for subcommittee
consideration at the meeting scheduled
for January 29, 1992; (b) give a status
report on this task at each meeting of
the subcommittee; and {c) give a
detailed conceptual presentation to the
subcommittee before proceeding with
the drafting of documents described in
paragraphs 1 and 2 above.

The Fuel Indicators Working Group
will be comprised of experts from those
organizations having an interest in the
task assigned to it. A working group
member need not be a representative of
one of the orgauizations of the parent
General Aviation and Business Airplane
Subcommittee or of the full Aviation
Rulemaking Advisory Committee. An
individual who has expertise in the
subject matter and wishes to become a
member of the working group should
write to the person listed under the
caption FOR FURTHER INFORMATION
CONTACT expressing that desire,
describing his or her interest in the task,
and stating the expertise he or she
would bring to the working group. The
request will be reviewed with the
subcommittee chair and working group
leader; and the individual will be
advised whether or not the request can
be accommodated.

The Secretary of Transportation has
determined that the information and use
of the Aviation Rulemaking Advisory
Committee and its subcommittees are
necessary in the public interest in
connection with the performance of
duties imposed on the FAA by law.
Meetings of the full committee and any
subcommittees will be open to the
public except as authorized by section
10{d) of the Federal Advisory Committee
Act. Meetings of the Fuel Indicators
Working Group will not be open to the
public, except to the extent that
individuals with an interest and
expertise are selected to participate. No
public announcement of working group
meetings will be made.

Issued in Washington, DC, on January 3,
1992,

William . Sullivan,

Executive Director, General Aviation and
Business Airplane Subcommittee, Aviation
Rulemaking Advisory Committee.

[FR Doc. 92-756 Filed 1-10-82; 8:45 am]
BILLING CODE 4910-13-M

Aviation Rulemaking Advisory
Committee; General Aviation and
Business Airplane Subcommittee;
Accelerated Stalls Working Group

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of establishment of
Accelerated Stalls Working Group.

SUMMARY: Notice is given of the
establishment of an Accelerated Stalls
Working Group by the General Aviation
and Business Airplane Subcommittee.
This notice informs the public of the
activities of the General Aviation and
Business Airplane Subcommittee of the
Aviation Rulemaking Advisory
Committee.

FOR FURTHER INFORMATION CONTACT:
Mr. William ]. (Joe) Sullivan, Executive
Director, General Aviation and Business
Airplane Subcommittee, Aircraft
Certification Service (AIR-3), 800
Independence Avenue, SW.,
Washington, DC 20591, Telephone: (202}
267-9554; FAX: (202) 267-9562.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
established an Aviation Rulemaking
Advisory Committee (56 FR 2190,
January 22, 1991) which held its first
meeting on May 23, 1991 (56 FR 20492,
May 3, 1991). The General Aviation and
Business Airplane Subcommittee was
established at that meeting to provide
advice and recommendations to the
Director, Aircraft Certification Service,
FAA, regarding the airworthiness
standards for standard and commuter
category airplanes and engines in part
23 of the Federal Aviation Regulations,
and parallel provisions of parts 91 and
135 of the Federal Aviation Regulations.
At its first meeting on November 5, 1991
(56 FR 54805; October 22, 1991), the
subcommittee established the
Accelerated Stalls Working Group.

Specifically, the working group’s task
is the following:

Task

The Accelerated Stalls Working
Group is charged with making a
recommendation to the General
Aviation and Business Airplane
Subcommittee concerning disposition of
the Fairchild Aircraft Corporation
petition for rulemaking dated July 186,
1990, requesting amendments to
§ 23.203(a)(2) of the Federal Aviation
Regulations (Docket No. 26143)
concerning accelerated stalls. In

completing this task, the working group

should review comments received in
response to this petition.

Reports

The working group will develop any
combination of the following as it deems
appropriate:

1. A draft Notice of Proposed
Rulemaking proposing the requested or
modified new standards, supporting
economic and other required analysis,
and any other collateral documents the
working group determines are needed;
or

2. A Denial of Petition stating the
rationale for not adopting the new
standards proposed in the petition.

The working group chair or an
alternate should: (a) Recommend
organizational structure(s) and time
line(s) for completion of this effort,
including rationale, for subcommittee
consideration at the meeting scheduled
for January 29, 1992; {b) give a status
report on this task at each meeting of
the subcommittee; and (c) give a
detailed conceptual presentation to the
subcommittee before proceeding with
the drafting of documents described in
paragraphs 1 and 2 above.

The Accelerated Stalls Working
Group will be comprised of experts from
those organizations having an interest in
the task assigned to it. A working group
member need not be a representative of
one of the organizations of the parent
General Aviation and Business Airplane
Subcommittee or of the full Aviation
Rulemaking Advisory Committee. An
individual who has expertise in the
subject matter and wishes to become a
member of the working group should
write to the person listed under the
caption FOR FURTHER INFORMATION
CONTACT expressing that desire,
descrihing his or her interest in the task,
and stating the expertise he or she
would bring to the working group. The
request will be reviewed with the
subcommittee chair and working group
leader; and the individual will be
advised whether or not the request can
be accommodated.

The Secretary of Transportation has
determined that the information and use
of the Aviation Rulemaking Advisory
Committee and its subcommittees are
necessary in the public interest in
connection with the performance of
duties imposed on the FAA by law.
Meetings of the full committee and any
subcommittees will be open to the
public except as authorized by section
10(d) of the Federal Advisory Committee
Act. Meetings of the Accelerated Stalls
Working Group will net be open to the
public, except to the extent that
individuals with an interest and
expertise are selected to participate. No
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public announcement of working group
meetings will be made.

Issued in Washington, DC, on January 3,
1992.

William J. Sullivan,

Executive Director, General Aviation and
Business Airplane Subcommittee, Aviation
Rulemaking Advisory Committee.

[FR Doc. 92-757 Filed 1-10-92; 8:45 am]
BILLING CODE 4910-13-M

Aviation Rulemaking Advisory
Committee; Emergency Evacuation
Subcommittee; Performance
Standards Working Group—New Task

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of new task assignment
for the Performance Standards Working
Group.

SUMMARY: Notice is given of a new task
assignment for the Performance
Standards Working Group from the
Emergency Evacuation Subcommittee of
the Aviation Rulemaking Advisory
Committee. This notice informs the
public of the activities of the Emergency
Evacuation Subcommittee of the
Aviation Rulemaking Advisory
Committee.

FOR FURTHER INFORMATION CONTACT:
Mr. William J. (Joe) Sullivan, Executive
Director, Emergency Evacuation
Subcommittee, Aircraft Certification
Service (AIR-3), 800 Independence
Avenue, SW,, Washington, DC 20591,
Telephone: (202) 267-9554; FAX: (202)
267-9562.

SUPPLEMENTARY INFORMATION: The
Federal Aviation Administration (FAA)
established an Aviation Rulemaking
Advisory Committee (56 FR 2190,
January 22, 1991) which held its first
meeting on May 23, 1991 (56 FR 20492,
May 3, 1991). The Emergency
Evacuation Subcommittee was
established at that meeting to provide
advice and recommendations to the
Directors, FAA Aircraft Certification
and Flight Standards Services, on
regulatory standards for the purpose of
enhancing the ability of passengers to
quickly and safely evacuate an aircraft
in an emergency. At its first meeting on
May 24, 1991 (56 FR 20492, May 3, 1991),
the subcommittee established the
Performance Standards Working Group,
and assigned it a task (56 FR 31993; July
12, 1991). At the subcommittee meeting
held on November 21, 1991 (56 FR 58113;
November 11, 1991), at Oklahoma City,
OK, the subcommittee assigned an

additional task to the Performance

‘Standards Working Group:

Task

- The Performance Standards Working
Group is charged with making a
recommendation to the Emergency
Evacuation Subcommittee concerning
new or revised emergency evacuation
requirements and compliance methods
that would eliminate or minimize the
potential for injury to full scale
demonstration participants.

Reports

The working group will develop and
present to the Emergency Evacuation
Subcommittee for consideration any
combination of the following as it deems
appropriate:

1. A draft Notice of Proposed
Rulemaking proposing new emergency
evacuation requirements with
supporting economic and other required
analysis, and any other collateral
documents the working group
determines appropriate; or

2. If new or revised requirements
standards or compliance methods are
not recommended, a draft report stating
the rationale for those
recommendations.

The working group chair {or his
designee) should: (a) Recommend
organizational structure(s) and time
line(s) for completion of this effort,
including rationale, for subcommittee
consideration at the meeting scheduled
for January 24, 1992; (b) give a status
report on this task at each meeting of
the subcommittee; and (c) give a
detailed conceptual presentation to the
subcommittee of the group's
recommendations before proceeding
with drafting of documents described in
paragraphs 1 and 2 above.

The Performance Standards Working
Group will be comprised of experts from
those organizations having an interest in
the task assigned to it. A working group
member need not be a representative of
one of the organizations of the parent
Emergency Evacuation Subcommittee or
of the full Aviation Rulemaking
Advisory Committee. An individual who
has expertise in the subject matter and
wishes to become a member of the
working group should write to the
person listed under the caption FOR
FURTHER INFORMATION CONTACT
expressing that desire, describing his or
her interest in the task, and stating the
expertise he or she would bring to the
working group. The request will be
reviewed with the subcommittee chair
and working group leader, and the
individual will be advised whether or
not the request can be accommodated.

The Secretary of Transportation has
determined that the information and use
of the Aviation Rulemaking Advisory
Committee and its subcommittees are
necessary in the public interest in
connection with the performance of
duties imposed on the FAA by law.
Meetings of the full committee and any
subcommittees will be open to the
public except as authorized by section
10(d) of the Federal Advisory Committee
Act. Meetings of the Performance
Standards Working Group will not be
open to the public, except to the extent
that individuals with an interest and
expertise are selected to participate. No
public announcement of working group
meetings will be made.

Issued in Washington, DC, on January 3,
1992.

William J. Sullivan,

Executive Director, Emergency Evacuation
Subcommittee, Aviation Rulemaking
Advisory Committee.

{FR Doc. 92-758 Filed 1-10-82; 8:45 am]
BILLING CODE 4910-13-M

[Summary Notice No. PE-91-1}

Petitions for Exemption; Summary of
Petitions Recelved; Dispositions of
Petitions Issued

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of petitions for
exemption received and of dispositions
of prior petitions.

SUMMARY: Pursuant to FAA's
rulemaking provisions governing the
application, processing, and disposition
of petitions for exemption (i4 CFR part
11), this notice contains a summary of
certain petitions seeking relief from
specified requirements of the Federal
Aviation Regulations (14 CFR chapter I),
dispositions of certain petitions
previously received, and corrections.
The purpose of this notice is to improve
the public’'s awareness of, and
participation in, this aspect of FAA's

- regulatory activities. Neither publication

of this notice nor the inclusion or
omission of information in the summary
is intended to affect the legal status of
any petition or its final disposition.

DATES: Comments on petitions received
must identify the petition docket number
involved and must be received on or
before February 3, 1992.

ADDRESSES: Send comments on any
petition in triplicate to: Federal Aviation



Federal Register / Vol. 57, No. 8 / Monday, January 18, 1992 | Notices

1301

Administration, Office of the Chief
Counsel, Attn: Rule Docket (AGC-10),
Petition Docket No. 800
Independence Avenue, SW.,
Washington, DC 20591.

The petition, any comments received,
and a copy of any final disposition are
filed in the assigned regulatory docket
and are available for examination in the
Rules Docket (AGC-10), room 915G,
FAA Headquarters Building (FOB 10A)
800 Independence Avenue, SW.,
Washington, DC 20591; telephone (202)
267-3132.

FOR FURTHER INFORMATION CONTACT:
Mr. C. Nick Spithas, Office of
Rulemaking (ARM-1), Federal Aviation
Administration, 800 Independence
Avenue, SW., Washington, DC 20591;
telephone (202) 267-9704.

This notice is published pursuant to
paragraphs (c), (e), and (g) of § 11.27 of
part 11 of the Federal Aviation
Regulations (14 CFR part 11).

Issued in Washington, DC, on January 7,
1992.

Denise Castaldo,
Manager, Program Management Staff.

Petitions for Exemption

Docket No.: 26668.

Petitioner: Metro Air Charter, Inc.

Sections of the FAR Affected: 14 CFR
43.3(g). i

Description of Relief Sought: To allow
Metro Air Charter, Inc. pilots to
perform such preventive maintenance
as necessary to remove and reinstall
seats in its aircraft.

Docket No.: 26681.

Petitioner: Airlift International, Inc.

Sections of the FAR Affected: 14 CFR
121.356.

Description of Relief Sought: To permit
Airlift International's F27 and FH227
aircraft to be exempt from meeting the
Federal Aviation Administration
(FAA) deadlines for installation of
TCAS-II equipment by December 30,
1991.

Dispositions of Petitions

Docket No.: 23858.
Petitioner:

Allison Gas Turbine Division.
General Motors Corporation.

Sections of the FAR Affected: 40 CFR
87.7(b).

Description of Relief Sought/
Disposition: To exempt Allison Gas
Turbine Division of General Motors
Corporation from the exhaust
emissions requirements of 40 CFR
87.21. Affected are those engines
manufactured on or after January 1,
1984. The engines for which the
exemption is requested are the Model
501-D22 series commercial version of

the ZT56 turboprop engines covered
by amended type certificate No. 282.

Grant, December 30, 1991, Exemption
No. 5383

Docket No.: 25940.

Petitioner: Air Transportation.

Sections of the FAR Affected: 14 CFR
43.3(g).

Description of Relief Sought/
Disposition: To extend Exemption No.
5149 which allows Air Transportation
to remove and reinstall aircraft cabin
seats in the company's Cessna 182-C
aircraft. Exemption No. 5149 expires
February 28, 1992.

Grant, December 20, 1991, Exemption
No. 5143A

Docket No.: 26303,

Petitioner: Florida Aircraft Leasing
Corporation.

Sections of the FAR Affected: 14 CFR
91.9(a).

Description of Relief Sought/
Disposition: To permit Florida Aircraft
Leasing Corporation to operate its
McDonnell Douglas DC-6A and DC-
6B aircraft at a 5 percent increased
zero fuel and landing weight for the
purpose of operating all-cargo aircraft
under the terms of part 125 of the
FAR.

Grant, December 31, 1991, Exemption
No. 5388

Docket No.: 26346.

Petitioner: United Airlines, Inc.

Sections of the FAR Affected: 14 CFR
121.417(c)(1)(i).

Description of Relief Sought/
Disposition: To permit the one-time
firefighting drill required by
§ 121.417(c){1)(i) to be accomplished
by using simulation rather than by
extinguishing an actual fire.

Denial, December 24, 1991, Exemption
No. 5387

Docket No.: 26512.

Petitioner: Reeve Aleutian Airways, Inc.

Sections of the FAR Affected: 14 CFR
121.356(a).

Description of Relief Sought/
Disposition: To permit Reeve Aleutian
Airways, Inc. to equip only 25 percent
of its fleet of aircraft, rather than the
50 percent figure required in
§ 121.356(a)}, with a Traffic Alert and
Collision Avoidance System (TCAS) Il
by December 30, 1991.

Denial, December 23, 1991, Exemption
No. 5382 .

Docket No.: 26532,

Petitioner: McCall Air Taxi, Inc.

Sections of the FAR Affected: 14 CFR
43.3.

Description of Relief Sought/
Disposition: To allow properly trained
pilots employed by MATCO to covert
the cabins of its aircraft operated
under FAR part 135 from passenger to

cargo configurations, and the reverse,
by removing and replacing passenger
seats when such aircraft are
specifically designed for that purpose.

Grant, December 20, 1991, Exemption
No. 5381

Docket No.: 26547.

Petitioner: Florida West Airlines, Inc.

Sections of the FAR Affected: 14 CFR
145.35 and 145.37(b).

Description of Relief Sought/
Disposition: To permit Florida West
Airlines, Inc. to add a McDonnell
Douglas DC-8 rating to its repair
station certificate.

Grant, December 30, 1991, Exemption
No. 5386

Docket No.: 26725.

Petitioner: Air Berlin, Inc.

Sections of the FAR Affected: 14 CFR
121.356 (a) and (c).

Description of Relief Sought/
Disposition: To permit Air Berlin, Inc.
to operate two Boeing 737 (B-737)
airplanes that are not equipped with
an approved Traffic Alert and
Collision Avoidance System (TCAS) II
and the appropriate class of Mode S
transponder for up to 8 months after
the December 30, 1991, compliance
date.

Grant, December 30, 1991, Exemption
No. 5384

[FR Doc. 92-750 Filed 1-10-92; 8:45 am]
BILLING CODE 4910-13-M

Federal Highway Administration

Environmental Impact Statement: SR
20, Deception Pass State Park to
Gibraltar Road, Skagit County,
Washington

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTION: Notice of intent.

SUMMARY: The FHWA is issuing this
notice to advise the public that an
environmental impact statement (EIS})
will be prepared for a proposed highway
project in Skagit County, Washington.

FOR FURTHER INFORMATION CONTACT:
Barry F. Morehead, Federal Highway
Administration, Evergreen Plaza
Building, suite 501, 711 South Capitol
Way, Olympia, Washington 98501,
Telephone: (208) 753-2120; E.R. Burch,
State Design Engineer, Department of
Transportation, Highway
Administration Building, Olympia,
Washington 98504, Telephone: (206) 753-
6141; or Ronald Q. Anderson, District
Administrator, Washington State
Department of Transportation, District
One, 15325 SE., 30th Place, Bellevue,
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Washington 980076538, Telephone (206)
764—-4020.

SUPPLEMENTARY INFORMATION: The
FWHA, in cooperation with the
Washington State Department of
Transportation (WSDOT) will prepare
an EIS on a proposal to address safety
issues within this four mile segment of
SR 20.

Alternatives to be considered include
the improvement of the existing
alignment, construction on a new
alignment, construction on a
combination of existing and new
alignment and a no action alternative.
Letters describing the proposed action
and soliciting comments will be sent to
the appropriate federal, state, and local
agencies as well as citizens and
organizations that have expressed
interest in this project. A geries of
meetings with the public, interested
community groups and governmental
agencies will be held beginning in the
Winter of 1992, In addition,
advertisements offering interested
persons the opportunity to attend and
offer comments at a public hearing will
be published prior to publication of the
draft environmental impact statement.
Public notice of actions related to the
proposal which identify the date, time,
place and meetings and note the length
of review periods will be published
when appropriate.

To ensure that the full range of issues
related to this proposed project are
addressed and all significant issues
identified, comments and suggestions
are invited from all interested parties.
Comments or questions concerning this
proposed action and the EIS should be
directed to the FHWA at the address
provided above.

(Catalog of Federal Domestic Assistance
Program Number 20.205, Highway Research,
Planning and Construction.)

The regulations implementing Executive
Order 12372 regarding intergovernmental
consultation of federal programs and
activities apply to this program.

Issued on December 20, 1891,

Sharon R. Price,

Area Engineer, Olympia, Washington.
[FR Doc. 92-714 Filed 1-10-92; 8:45 am)
BILLING CODE 4901-22-M

National Motor Carrier Advisory
Committee Meeting

AGENCY: Federal Highway
Administration (FHWA), DOT.

ACTiON: Notice of public meeting.

SUMMARY: The FHWA announces that
the National Motor Carrier Advisory
Committee (NMCAC) will hold its next

meeting on January 22, 1992, 400 7th
Street, SW., room 4200, Washington, DC.
The meeting will be from 8 a.m. to 3 p.m.
The focus of the meeting is on the new
reauthorization legislation, the
Intermodal Surface Transportation
Efficiency Act of 1991 (Pub. L. 102-240).
The meeting is open to the public.
FOR FURTHER INFORMATION CONTACT:
Mr. Douglas J. McKelvey, Federal
Highway Administration, HIA-20, room
3104, 400 Seventh Street, SW.,
Washington, DC 20590, (202) 366-1861.
Office hours are from 7:45 a.m. to 4:15
p.m., e.t., Monday through Friday, except
for legal holidays.

Authority: 23 U.S.C. 315; 49 CFR 1.48.

Issued on: January 7, 1992,
T.D. Larson,
Administrator.
|FR Doc. 92-744 Filed 1-10-92; 8:45 an
BILLING CODE 4910-22-M

National Highway Traffic Safety
Administration

Federal Highway Administration
{Docket No. 90-07, Notice No. 2}

Critical Automatad Data Reporting
Elements

AGENCY: Naticnal Highway Traffic
Safety Administration (NHTSA), and
Federal Highway Administration
(FHWA), DOT.

ACTION: Notice announcing the Critical
Automated Data Reporting Elements for
Highway Safety Analysis (CADRE].

SUMMARY: This notice is being issued te
announce a final list of Critical
Automated Data Reporting Elements for
Highway Safety Analysis (CADRE).
CADRE was initiated by NHTSA to
improve the quality and analytic utility
of automated state traffic records files *
by identifying a small set of accident
data all states should incorporate in
their accident reports and automated
files. NHTSA and FHWA believe if
states would collect these data elements
and include them in antomated
databases, the usefulness of these files
as a source of information for highway
safety analysis would increase
dramatically. This action reflects both
NHTSA's and FHWA's interest in
improving the analytic utility of state
highway safety data.

FCR FURTHER INFORMATION CONTACT:
Mr. Charles J. Venturi, National Center
for Statistics and Analysis, National
Highway Traffic Safety Administration,
400 Seventh Street SW., Washington,
DC 20590; phone (202) 366-4709.
SUPPLEMENTARY INFORMATION:

Section 1—Background

Highway safety program professivnals
are dependent on accurate and complete
data to:

—-ldentify problems, and evaluate the
effectiveness of highway safety efforts
and program activities.

~—Assess the relationship between the
vehicle and roadway characteristics,
crash propensity, and injury severity
to support the development or
evaluation of highway safety
programs.

The purpose of CADRE is threefold:

—Improve the analytic utility of states’
police reported accident and related
data files.

—Provide consistent and uniform data
definitions/terminology.

-—Facilitate the exchange of information
about highway safety technology
among states.

Government agencies, whether
Federal, state, or local, need reliable
and accurate information to perform the:
necessary functions of identifying
problems, formulating solutions to these
problems, defining policy, and
evaluating programs. One of the critical
areas for which all levels of government
have responsibility is highway safety.
Motor vehicle crashes are responsible
for half of all accidental deaths. In
recent years, more than 45,000 lives are
lost and hundreds of thousands of
persons injured as a result of motor
vehicle crashes. The societal costs of
these crashes exceed $74 billion
annually.

Use of complete and accurate duta
maintained in computerized data files is
required te develop and support the
highway safety programs intended to
reduce this toll. The data to support
these programs come from a myriad of
sources, e.g., police crash reports, driver
licensing files, vehicle registration
records, highway records, EMS/hospitat
injury records, etc.

Among these data sources, the police
crash report is the most important, The
crash report provides the basic
information about traffic crashes which,
when aggregated with data from other
sources, forms the basis for all highway
safety analyses.

Many improvements in the quality,
quantity, and timeliness of police
reported crash data have been realized
since the passage of the Highway Safely
Act of 1966. Despite these
improvements, however, problems
remain. Data are not uniform, making it
difficult to evaluate program
effectiveness. In many cases, important
data are missing, greatly limiting the
types of programs that can be evaluated.
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Further, errors in data coding and entry
greatly reduce the usefulness of some
states’ data as a source of information
for supporting their highway safety
program efforts,

The National Highway Traffic Safety
Administration and the Federal
Highway Administration believe the
analytic utility of state automated
accident files, can be greatly improved if
states would emphasize the uniform
collection and automation of a small
number of critical data elements. These
data, when combined with other
information, form the basis for an
analytic tool of great utility to highway
safety.

CADRE is composed of selected data
elements that describe the
characteristics of the crash, the vehicles,
the roadway and persons involved. All
states are encouraged to collect these
elements on their automated traffic
records files. CADRE data elements
need not be obtained from the police
crash report. Some of the data could be
obtained using advanced technology
such as Bar Code Readers, Clipboard
Computers, Global Positioning,
Photogrammetry, etc. Some of the data
could also be obtained from other
sources through file linking, e.g. Vehicle
Identification Numbers obtained from
vehicle registration files.

The data elements in CADRE have
been selected for emphasis because they
are essential for conducting analyses of
highway safety issues and because they
are the data elements where the most
serious deficiencies in collection and
automation exist. CADRE elements need
not appear on the police crash report
form as long as they are readily
available in another data base and can
be merged with automated data from
police reports.

Benefits

NHTSA and FHWA believe that the
CADRE for Highway Safety Analysis, if
collected and automated, would lead to
improved crash data analysis at all
governmental levels:

Public Benefits

The motoring public will benefit
directly from improved vehicle and
highway safety. By identifying problems
and maximizing use of scarce resources,
a reduction in injuries and fatalities
could be achieved and vast amounts of
dollars could be saved through the
lowering of property damage crashes
and costs associated with treatment for
crash induced injuries.

State and Local Benefits

The states would have an improved
data source which could be used to

supdort their highway safety programs.
Resources could be more appropriately
applied to the most important programs.
Many of these elements are essential for
examining the benefit of safety belt use
laws, alcohol laws, and especially for
local jurisdictions, various law
enforcement issues. Other elements will
help support file linkages to look at
public safety issues and the question of
how much traffic crashes are costing the
state and, ultimately, who pays. States
could also compare themselves with
their neighbors to determine the relative
extent of their highway safety problem,
and to help set program priorities.

Federal Benefits

NHTSA and FHWA conduct
considerable numbers of analyses using
state crash data. Data are used to
support basic research, identify the need
for demonstration projects, and evaluate
countermeasures. Including the CADRE
in state computerized files would have a
direct impact on the validity of analyses
done with these data. In addition, it
would materially help with the
identification of vehicle design
characteristics which are related to
increased crash and injury propensity,
or the evaluation of countermeasures
which are intended to reduce vehicle
crash and injury occurrence.

Implementing the improvements and
uniformity for these data elements will
require a commitment by all parties.
Local, state and Federal entities must
work together to improve the quality of
these data bases thus ensuring the
availability of useful data for highway
safety purposes. If we are to manage our
highway safety program effectively, at
all levels of government, we need
complete and accurate data. Adoption
of CADRE would help meet that goal.

Proposed CADRE

In May 1990, NHTSA published the
proposed CADRE in the Federal Register
(55 FR 18220).

Proposed CADRE Elements of May 1990
Accident Level Elements

1. First Harmful Event.
2. Speed Limit.

‘Vehicle Level Elements

3. Vehicle Identification Number
(VIN).

4. Location and Extent of Vehicle
Damage.
Person Level Elements

5. Age.

6. Seating Position,

7. Occupant Protection System Type

and Use.
8. Ejection/Entrapment/Extrication.

9. Body Region Injured.
10. Treatment/Disposition of Injured.
11. BAC Test Results.

Discussion of Comments

More than 100 comments were
received from many segments of the
highway safety community. Those who
responded included the following: 41
States, 25 Police Agencies, 6
Universities, 2 Public Health Services, 3
Auto Companies, 9 Highway Safety
Organizations, and 15 Others.

The respondents identified a number
of specific issues related to CADRE and
its implementation, including:

1. CADRE comments should be
examined by a task force of technical
experts to provide a broader highway
safety perspective.

2. The need for a voluntary (not
mandatory) program of compliance with
CADRE.

3. Use of National data standards
when creating data element code
structures.

4, Vehicle Identification Number
(VIN) data should be part of the final
CADRE.

5. Ability to link multiple data files in
the state traffic records system will
provide for improved reporting for
analysis.

6. Police are not trained to collect
accurate injury data, therefore such data
should be deleted from CADRE.

7. The Alcohol element should be
expanded to include Drug data.

8. The National Governors’
Association Heavy Truck data elements
should be associated with the CADRE
activity.

1, Task Force

In response to suggestions that a task
force of national experts review
comments to the docket, a task force of
safety professionals was created,
through the National Safety Council,
representing a broad spectrum of
constituencies including groups
representing state and local officials,
police, academia, manufacturers, etc.
(see Appendix #1 Task Force). The Task
Force members reviewed the docket and
provided NHTSA with their individual
viewpoints. The Task Force met twice to
develop its comments, and provided
NHTSA with a final report which was
helpful to the Agency in developing the
final CADRE. A copy of the final report
has been placed in the public docket 90-
07, and can be requested by the public
by writing to NHTSA Docket Section,
room 5109, Nassif Building, 400 Seventh
Street, SW., Washington, DC 20590.
Please refer to Docket #90-07, Notice.
02.
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2. Not Mandatory

Many respondents felt states should
not be required to implement CADRE.
Members of the Task Force agreed that
a mandatory requirement would not
lead to improvements in effective use of
crash data, but would simply alienate
the departments doing the work. CADRE
should not be mandatory. While the
commenters advised against making the
CADRE mandatory, a vast majority of
respondents felt the time for a CADRE-
like program was long overdue.

NHTSA and FHWA are publishing
CADRE in the Federal Register because
itis the most efficient and direct way of
informing the highway safety
commurity. This notice does not impose
regulatory requirements. The states are
encouraged but are not required to
adopt the CADRE. .

3. Standards

Many respondents suggested that
whatever data were finally selected as
CADRE elements be coordinated with
national data standards documents such
as the Data Element Dictionary (1320.1)
and the Manual on Classification of
Motor Vehicle Traffic Accidents (D16.1).
There was no disagreement on the Task
Force that each element should be as
close to national data standards as
possible.

Both NHTSA and FHWA have always
felt national data standards should be
applied when building data systems
whether they are used locally or on a
nationwide basis.

Every attempt was made to encourage
and foster data standardization, when
possible.

The latest version of the draft ANSI
D20.1, Data Element Dictionary, and
ANSI D16.1, Manual On Classification
Of Motor Vehicle Traffic Accidents,
have been used as the source for
particular data elements, In certain
elements, some of the values within
elements have been shortened, but they
still retain the basic D20 and D16 code
structure.

CADRE does not intend to supersede
the D20 and D18 update process. As
D20.1 is now being reviewed for ballot
and for eventual adoption by the ANSI
organization, the CADRE activity is
being coordinated with the D20 update
to make sure CADRE, D20, and D16 will
be using the same definitions and code
structures. If the final D20 differs from
CADRE, CADRE will be modified to
reflect the D20 values.

4. Vehicle Identification Number

Respondents from academia and the
automotive industry were adamant that
the element Vehicle Identification

Number (VIN} remain a CADRE element
as they believed VIN is the most
efficient means to provide a vast array
of vehicle-related data. The Task Force
also felt that VIN could be used as an
accurate means of identifying stolen
vehicles, for verifying the crash
involvement of specific vehicles, and for
examining the crash experience of
particular vehicle designs. However,
there are considerable collection
problems which will have to be
surmounted. Future VIN data collection
will probably be handled by stripe and
bar code readers found in the police
vehicle (Clipboard Computer will
eventually have a bar code rcader as
part of the basic system).

The problem for the present could be

- handled by linking vehicle tag number

to the registration file which contains
the VIN, although effort would have to
be expended to identify the VIN for out
of state vehicles such as use of stripe
and bar code readers etc.

5. Date Linkage

Each member of the Task Force, as
well as some respondents felt states
should include data in their traffic
records system to link multiple data files
to provide needed data for analysts. The
element, Date of Birth, evolved from the
original CADRE element Age. The Task
Force report recommended that the Age
element be changed to Date of Birth so it
can be used as a critical data linkage
element from the accident file to the
emergency medical services and
hospital files. Reports generated with
input from these files can provide the
analyst with injury data lacking in the
accident data, but essential for effective
analysis. NHTSA and FHWA believe
the future development of accident/EMS
data linkage will depend on such non-
personal data elements as Date of Birth.
The Task Force recommended that the
Roadway Linkage elements be added to
permit linkage to other highway safety
files such as traffic volumes and
roadway inventory files to obtain data
for better analysis. Linkage of state
police accident reports with these files
through common site location elements
permits states to conduct such analyses.

6. Injury Data

Many respondents expressed concern
that original element, Body Region
Injured, could not be accurately coded
by police at the scene of the accident as
the police are not trained to make
medical diagnoses. Members of the Task
Force agreed that the element Body
Region Injured sheuld be deleted from
CADRE. The Agencies agree with that
position and have removed it from the
final CADRE.

7. Drug Data

Somie Task Force members and
respond-nts felt the Alcohol element
should be expanded to include data on
drugs. The agencies agree and have
expanded the element to include drug
data. It was also recommended that this
element need not necessarily appear on
the accident report form as long as it
was available on the automated traffic
records system,

8. NGA Heavy Truck Data

As part of a separate report, the
Federal Highway Administration,
working with the National Governors'
Association (NGA), has identified a
critical set of data elements for heavy
truck analysis. This effort is
complementary to the CADRE effort as
both are concerned with improving the
analytic utility of police reported crash
data. The truck data elements have been
addressed in the NGA publication
entitled “Supplemental Truck and Bus
Accident Report.” There is no conflict
between the NGA and CADRE data
elements. When states implement both
sets of elements it is important to assure
that modifications will accommodate
both NGA and CADRE data elements.

The NCA activity is designed to
provide reliable, uniform and
comprehensive data on truck and bus
accidents that involve injury and
property damage. Uniform truck data
collection by the states would permit a
comprehensive look at the truck safety
problem and make interstate
aggregation of data possible.

The CADRE elements have been
grouped in three general categories:
Accident, Vehicle and Person. CADRE
data elements, values and definitions
conform with the ANSI D16.1, Manual
on Classification of Motor Vehicle
Traffic Accidents. Crash data are
needed to provide general
characteristics about the circumstances
of the accident and to properly classify
the crash into categories necessary for
highway safety analysis.

Data to identify and classify each
vehicle involved in the crash is also
essential. This information permits
analysis of differences in numbers of
crashes and frequency of injuries
associated with different types of
vehicles and countermeasures. Data
about each person in the crash permit
association of crash outcomes with
vehicle characteristics and evaluation of
occupant protection issues. The data file
must be structured so that each person
in the crash, including uninjured
occupants, can be identified as an



Federal Register / Vol. 57, No. 8 / Monday, January 13, 1992 / Notices

1305

occupant of one of the involved vehicles
or as a nonoccupant.

This notice announces the completion
of the final version of CADRE.

Section 2—Detailed CADRE Description

The following data elements represent
the agencies' final list of elements that
comprise the CADRE.

The agencies developed this final
version after careful review of the
written comments to the May 1990
notice and considerable discussion with
states, safety professionals, traffic
records specialists, manufacturers and
other interested parties at the two task
force meetings.

Final CADRE Elements

Accident Level Elements

1. Manner of Collision.

2. First Harmful Event.

3. Relation To Roadway.
4. Maximum Speed Limit.
5. Roadway Linkage.

Vehicle Level Elements (Each vehicle
involved in Crash)

6. Most Harmful Event.

7. Vehicle Identification Number
(VIN).

8. Towed Due To Damage.

9. Damaged Areas.

10. Extent of Deformity.

Person Level Elements (Each person,
occupant or driver, involved in Crash)

11. Seating Position—Occupant level.

12. Occupant Protection System Use—
Occupant level.

13. Air Bag Deployed—Occupant
level.

14. Date of Birth—Person level.

15. Ejection—Occupant level.

16. Trapped/Extrication—QOccupant
level.

17. Transported to Medical Facility—
Person level.

18. Alcohol/Drug Involvement—
Driver level.

There are differences in data elements
and code structures between the
Proposed CADRE and the Final CADRE
data Elements. At the Accident level,
the elements First Harmful Event and
Speed Limit code structures were
adjusted slightly to reduce the number
of values within each element. However,
it was determined that good evaluation
would require the addition of three more
elements including Manner of Collision,
Relation to Roadway and Roadway
Linkage. Roadway Linkage is a
composite of other data elements
needed to link state police accident
reports with traffic and roadway
inventory files. Roadway Linkage will
be used instead of the individual
elements such as (Trafficway Identifier,

Route Signing, Milepoint, State, City and
County).

At the Vehicle Level, both VIN and
Extent of Deformity were retained.
Location of Damage was merged with
the new element Damaged Areas. There
are two new elements in this section,
Most Harmful Event and Towed Due to
Damage. The code structure for Most
Harmful Event is identical to the
Accident Level element First Harmful
Event. Towed Due to Damage was
added because of the wide disparity in
threshold damage dollar amounts among
the states. Collection of this element will
permit better comparison of data
between states.

Person Level elements were increased
from seven to eight elements, with one
element being dropped (Body Region
Injured). This element was dropped
because it was felt that police are not
qualified to make injury diagnoses.

The element Age was renamed Date
of Birth, and a slight change made in the
code structure. The old element
Ejection/Entrapment/Extrication was
separated into two elements named
Ejection and Trapped/Extrication.
Treatment/Disposition of Injured
element was changed to Transported to
Medical Facility for simplicity and
because the degree of difficulty in
collecting and coding medical treatment
information. Seating Position, Occupant
Protection System Use and BAC-
Alcohol/Drug Use were retained with
some code structure modifications.

A more detailed rationale and
expanded code structure for each data
element appearing in the final CADRE
can be found in this section describing
each element.

1. Manner of Collision
Ravionale

It \s necessary in analysis of crash
data 10 describe the basic configuration
of the crash. This element provides
analysts with basic information as to
how the vahicles came together, so that
they may d’stinguish between different
types of crashes and include only the
types of crashes in which they are
interested. :

Definition

The identification in a crash of how
the vehicles initially came together.
Element Values

Code and Value

Not Collision with Motor Vehicle in
Transport

1 Rear-End

2 Head-On

3 Rear-to-Rear

4

5

o

Angle
Sideswipe, Same Direction

6 Sideswipe, Opposite Direction
9 Unknown

2. First Harmful Event
Rationale

This element helps provide the major
clues as to how the crash occurred and
when combined with other information
it can provide an accurate picture of the
crash. Applications include use of the
data issued to identify traffic safety
problems and evaluate countermeasures
such as identifying the size or magnitude
of rollovers for utility vehicles, and
collisions with a bicyclist.

The CADRE listing of First Harmful
Event codes is intended to standardize
variables of broad national and state
interest. This listing is not meant to
discourage continued collection of other
specific elements of interest such as
boulders in mountain states or snow
banks in northern states.

Definition

The injury or damage producing event
which characterizes the crash type and
identifies the nature of the first harmful
event, such as explosion in the vehicle.

Element Values

Code and Value

Noncollision

01 Overturn

02 Fire/Explosion

03 Immersion

04 Jackknife

07 Other Noncollision
Collision With object not fixed

08 Pedestrian

09 Pedalcycle

10 Railway Train

11 Animal

12 Motor Vehicle in Transport

13 Motor Vehicle in Transport in Other

Roadway

14 Parked Motor Vehicle

18 Other Object (not fixed)
Collision With fixed object

20 Impact Attenuator

21 Bridge/Pier/ Abutment

22 PBridge Parapet End

23 Bridge Rail

24 Guardrail Face

25 Guardrail End

26 Median Barrier

27 Highway Traffic Sign Post

28 Overhead Sign Support

29 Luminaire/Light Support

30 Utility Pole

31 Other Post

32 Culvert

33 Curb

34 Ditch

35 Embankment

38 Fence

40 Mail Box

42 Tree

43 Other Fixed Object

99 Unknown
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8. Relation to Roadway
Rationale

This element is useful in the
identification of highway design safety
problems and countermeasures. For
example, in fatalities caused by
rollovers (rollover as the Most Harmful
Event), the First Harmful Event is an
impact outside the shoulder (as
identified by using Relation to
Roadway), in most cases.

Definition
This element describes the location of
the First Harmful Event as it relates to

its position within or outside the
Trafficway.

Element Values

Code and Value

1 On Roadway

2 Shoulder (other than Shoulder within
Median or Gore)

Median (other than Median within Gore)

Outside Shoulder—Left

Outside Shoulder—Right

Off Roadway—Location Unknown

Gore

Unknown

WNDOM bW

4. Maximum Speed Limit
Rationale

Speed limit is a surrogate for a
number of roadway related elements
that are not readily obtainable but
which are useful in highway safety
analysis. For example, speed limits
imply a certain level of commercial
development, the character of roadside
safety appurtenance, the general speeds
of traffic, roadway design
characteristics, the likelihood of certain
crash severities, etc. This information is
helpful when attempting to account for
the effect of these various factors
without direct knowledge of their
presence,

Definition

The posted or statutory speed limit for
a particular section of roadway, whether
posted or not. In those instances where
crashes occur at the intersection of two

roadways, the higher speed limit should
be coded.

Element Values

Code and Value
Actual/Posted Miles Per Hour
989 Unknown

5. Roadway Linkage
Rationale

Roadway Linkage elements will serve
to identify the proper political
jurisdiction in which the crash took
place, and provide linkage potential
from the crash file to other databases

including emergency medical services
(EMS]} and hospital data.

Key data for highway safety analyses
are contained on other state maintained
data files. Traffic volumes are essential
for determining hazardous sites and
many other highway safety analyses.
State roadway data files contain key
information on roadway type, land use,
access control, number of lanes, and
useful safety data elements such as lane
width and shoulder width. Linkage of
state police accident reports with state
traffic and roadway inventory files
through common site location elements
permits states to conduct such analyses.
The exact combination of elements
required to make these links vary from
state to state, but may include
Trafficway Identifier, Route Signing,
Milepoint, State, City and County.

6. Most Harmful Event

Rationale

Safety countermeasures such as
occupant restraint systems, vehicle
crashworthiness improvements, and
roadside safety hardware are directed
at reducing collision severity. This
requires reduction in the severity of the
Most Harmful Event of the crash
element. Thus, Most Harmful Event is
the appropriate element to use in studies
aimed at reducing crash severity. When
combined with the First Harmful Event
element, information to identify safety
problems and suggested
countermeasures can be obtained. For
example, in rollover crashes, rollover is
typically the Most Harmful Event, but
often not the First Harmful Event. In
rollover crashes, the cause of the
tripping is often a First Harmful Event
such as running into ditches, curbs or
embankments.

The CADRE listing of Most Harmful
Event codes is intended to standardize
variables of broad national and state
interest. This listing is not meant to
discourage continued collection of other
specific elements of interest such as
boulders the mountain states or snow
banks in northern states,

Definition

The event producing the greatest
injury or damage for each involved
vehicle which identifies the nature of the

Most Harmful Event such as Fire/
Explosion,

Element Values

Code and Value

Noncollision

01 Overturn

02 Fire/Explosion
03 Immersion

04 Jackknife

07 Other Noncollision

Collision With Object Not Fixed

08 Pedestrian

09 Pedalcycle

10 Railway Train

11 Animal

12 Motor Vehicle in Transport

13 Motor Vehicle in Transport in Other
Roadway

14 Parked Motor Vehicle

18 Other Object (not fixed)

Collision With Fixed Object

20 Impact Attenuator

21 Bridge/Pier/Abutment

22 PBridge Parapet End

23 Bridge Rail

24 Guardrail Face

25 Guardrail End

26 Median Barrier

27 Highway Traffic Sign Post

28 Overhead Sign Support

29 Luminaire/Light Support

30 Utility Pole

31 Other Post

32 Culvert

33 Curb

34 Ditch

35 Embankment

38 Fence

40 Mail Box

42 Tree

43 Other Fixed Object

99 Unknown

7. Vehicle Identification Number (VIN)
Rationale

The collection and coding of the VIN
provide vehicle design characteristics in
a crash and can also provide the
capacity for obtaining other information,
i.e., occupant protection system
availability and anti-lock brake
equipment, in addition to Make, Model
data. VIN is useful to the Statesina
number of ways as it provides for the
identification of each individual vehicle,
Thus, for example, it possibly can be
used to identify stolen vehicles. Because
it provides a more accurate means of
identifying vehicles, States can use VIN
to examine the crash experience of
particular vehicle design characteristics
which they may want to regulate. For
example, VIN can be sued to accurately
distinguish between motorcycles of
different engine classes, providing the
data needed to determine if younger
riders are more involved in crashes
while riding bikes of particular sizes.

VIN data can also be used to provide
specific vehicle identification with a
minimum of data collection. Also, it can
be used to understand the presence of
specific characteristics, such as
identifying convertibles when doing
studies on ejection.

Definition

A unique 17 digit combination of
alphanumeric characters affixed to the
vehicle in specific locations and
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formulated by the manufacturer which alternative, however, coding of the Element Values
accurately describes the vehicle and its Exteqt'of Deformity eieme.nt lacks Code and Element
components. definition or a photegraphic frame of .
8. Towed Due to Damage reference (the strength of TAD) for the 1 gl:l?‘fllégflt—heft Side (Motorcycle

Rationale

States have different thresholds for
determining when a crash repert must
be completed. In some states the
threshold is a dollar amount of damage
which varies from $100 to $1000. In other
states the threshold is an injury in the
crash, while others require reports for
crashes when a vehicle is towed from
the scene. Collecting this element will
permit better comparison of results
between states through use of the
threshold Towed Due to Damage.

Definition
Determination as to whether or not an
involved vehicle was towed from the

crash scene due to damage incurred in
the crash.

Element Values

Code and Value
1 Yes

2 No
9 Unknown

9. Damaged Areas
10. Extent of Deformity
Rationale

These elements are a measurement of
severity in terms of crash forces, to
provide a uniform threshold for
analyses. It is necessary and important
for relating crash severity to injury
severity, and controlling for differences
which effect analysis. States will use
these elements to provide an objective
means of separating more severe:
crashes from less severe in order to
evaluate effectiveness of injury reducing
countermeasures. They can be of great
importance in evaluating the
effectiveness of occupant protection
systems, The Traffic Accident Data
(TAD) Project manual for meesuring
extent of deformity has been
successfully used by some states. The
structure below is almost identical to
the TAD system.

The TAC scale (The Traffic Accident
Data Project Scale), which is being
successfully used by several states, is
clearly superior for analysis purposes.
However, some representatives of the
Task Force feel it will be difficult to
persuade their police agencies to
implement TAD, especially censidering
the training that will be required to.
implement the TAD. Consequently, for

states in which implementing TAD is not

a realistic option, the coding of the twe
elements, Damaged Areas and Extent of
Deformity is suggested. In. this

coded elements. The resalting lack of
consistency in coding this element will
clearly limit the utility of this
alternative.

Definition

The location and extent of vehicle
damage sustained in the crash.

Element Values
Damaged Areas

Code and Value

00 None

01 Center front

02 Right front

03 Right side

04 Right rear

05 Center rear

06 Left rear

07 Left side

08 Left front

09 Top and Windows
10 Undercarriage
11 Total (All Areas)
12 Other

99 Unknown

Extent of Deformity

Code and Value

None:

Very Minor
Minor
Minor/Moderate
Moderate
Moderate/Severe
Severe

Very Severe
Unknown

11. Seating Position
Rationale

DONOOG»WN=O

Without known seating position for
each person in the vehicle, it is not
possible to fully evaluate the effect of
occupant protection programs. Analysis
would be limited to the effect on the
driver, since the driver is always
reported in crash files. States need the
information to satisfy the insurance
industry, to assess the effectiveness of
restraint use by all occupants, and to
provide a basis for future occupant
restraint legislation. Federal entities
need the information to assess
effectiveness and prevent injuries to
rear seat occupants and to analyze the
types of injuries received by occupants
in all seating positions.

Definition

The locatien for each occupant in,.on,
or outside of a motor vehicle prior to the
impact of a crash.

12 Front Seat—Middle

13 Pront Seat—Right Side

21 Second Seat—Left Side (Motorcycle
Passenger)

22 Second Seat—Middle

23 Second Seat—Right Side

31 Third row—Left Side {Motercycle
Passenger)

32 Third row—Middle

33 Third row—Right Side

50 Sleeper Section Of Cab (Truck)

51 Passenger in other enclosed passenger or
cargo area {non-trailing unit)

52 Passenger in unenclosed passenger or
cargo area (non-trailing unit)

654 Trailing Unit

55 Riding On Vehicle Exterior (non-trailing
unit)

88 Pedestrian (Nonoccupant)

989 Unknown

12. Occupant Protection System Use
13. Air Bag Deployed
Rationale

Proper classification of the use of
available oceupant protection systems
would be used to evaluate the
effectiveness of such equipment,
especially at a time when air bags are
rapidly increasing in the vehicle
population. The data must be collected:
for all persons whether injured or rot.

Definition
The restraint equipment in use by
each oceupent at the time of the crash,

or the helmet use by a motorcycle or
bicycle rider.

Element Values
Occupant Protection System Use

Code and Value

None Used—Vehicle Occupant
Shoulder belt only used

Lap belt only used

Shoulder and lap belt used
Child Safety seat used
Helmets used

Not applicable—Nonmotorist
Restraint use unknown

CONBWNMSO

Air Bag Deployed
Code and Value

3 Deployed

4 Nondeployed
8 Not applicable
8 Unknown

14. Date of Birth
Rationale

Uses of accurate reporting of age
include assessing effectivemess of
occupant protection systems. for specific:
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age groups, and identifying the need for
safety programs directed toward them.

Without this element, analysts could
not identify specific groups of the
general population, nor could they direct
countermeasures which would assist in
reducing the problem.

This element is also critical in
providing linkage from the crash file to
EMS and hospital records, especially
when it is becoming more apparent that
most jurisdictions restrict the use of
name and other personal identifiers
when attempting file linkage.

Definition
The year, month, and day of birth of
each involved person in an accident.

Element Values

Code and Value
0000-9999 Year of Birth
01-12 Month of Birth
01-31 Day of Birth
99999999 Unknown

15./16. Ejection and Trapped/Extrication

Rationale (for Ejection and Trapped/
Extrication)

Occupant protection systems prevent
or mitigate ejections to different extents.
This element, on whether occupants
were trapped or extricated, would be
used by State and federal analysts to
evaluate these issues and to evaluate
the effect entrapment has on the injury
outcome of crashes. Crash injury
cutcome may depend on information
from this element. The location of each
occupant as a result of a crash can be
compared to occupant protection
systems and seating position to
determine crashworthiness.

Ejection
Definition
The location of the occupant's body as

being completely or partially thrown
from the vehicle as a result of a crash.

Element Values

Code and Value

Not Applicable
Not Ejected
Totally Ejected
Partially Ejected
Unknown

Trapped/Extrication
Definition

Persons who are mechanically
restrained in the vehicle by damaged
vehicle components as a result of a

crash, and/or freed/removed from the
vehicle.

DW= O

Element Values

Code and Value
0 Not Applicable

1 Not Trapped

2 ‘Trapped/Extricated

3 Trapped/Not Extricated
9 Unknown

17. Transported to Medical Facility
Rationale

The reporting of injury severity by
police officers is largely subjective.
Studies of the National Accident
Sampling System {NASS) data have
revealed that 40% of AIS 3+ injured
persons are coded as minor by police,
and, 60% of serious injuries are AlS 2 or
1. Reporting the disposition of the
injured persons would provide a more
objective evaluation of the severity of
the crash since its determination would
not be subject to interpretation by
police. Such objectivity would be useful
for cost effective countermeasure
analysis, and identifying the
effectiveness of occupant protection use
laws, motorcycle helmet use laws, etc.
Rural states in particular have to know
instances of “demand” for ambulunce
services. Good data is necessary to
reduce societal costs by determining
optimal emergency medical services
locations.

Definition

Status for each person involved in a
crash as to whether that person was
transperted from a traffic crash site to a
medical facility for treatment of injuries
sustained in crash. Transportation does
not need to have been by ambulance or
other emergency medical services
vehicle.

Element Values

Codes and Values
0 No

1 Yes
9 Unknown

18. Alcohol/Drug Involvement
Rationale

It is clear that alcohol remains the
single most important drug involved in
motor vehicle crashes. While Blood
Alcohol Concentration (BAC) will not be
obtained for all crashes, whenever a
driver is tested, the test results should
be included in CADRE. If BAC is not
included in the police report, it should
still be included on the automated file if
possible. When there has been no test
for BAC, there should be some
indication of the investigating officer's
judgment of driver impairment or non-
impairment.

Because of the concern and evidence
that drugs other than alcohol are
increasingly a factor in motor vehicle
crashes, whatever evidence is available
of other drug use also should'be:
included in CADRE.

Alcohol/Drug related traffic crashes
are a serious safety problem. Many
State programs are in place to decrease
the incidence of drunk driving and
driving while under the influence of
drugs. Blood Alcohol Concentration
(BAC) and other Drug use measurement
would be used to provide an accurate
measure of alcohol/drug related crashes
in order to evaluate effectiveness of
these programs and to identify high
problem areas. Inclusion of the Alcohol/
Drug data element on the accident
report form is encouraged. The Alcchol
Drug data does not necessarily have to
appear on the accident report, but it
should be available in the State’s
automated traffic records file.

Police Reperted Alcohol/Drug Presence
Definition

Investigating police officer's
assessment of whether alcohol or drugs
were used by the vehicle driver, and
whether the driver was impaired or

whether alcohol/drugs contributed to
the crash.

Element Values

Codes and Values

0 Neither Alcohol or Drugs present
1Yes (Alcohol Present)

2 Yes (Drugs Present)

3 Yes (Alcohol and Drugs Present)
7 Not Reported

9 Unknown

Alcohol
Definiiion

The percent of BAC (or its equivalent
for Other Drugs).

Variables

Codes and Element

XYZ Code actual value BAC of 0.15 g/ml is
coded 015

95 Test Refused

98 None Given

97 Test Given, Results Unknown

89 Unknown

Drugs
Variables

Codes and Element

Not given

No drugs reported

Drugs reported (if so specify, **)
Not reported

Unknown

**Identify results for the five substances
regulated for commercial motor vehicle
drivers: Marijuana, Cocaine, Opiates.
Amphetamines, PCP.

Section 3—CADRE Development and
Implementation

CNNN=SO

The Agencies plan that
implementation of CADRE will include
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contact with the states to determine
how closely the traffic reconds files and
crash reports mirrer the CADRE
elements, codes-and values, and to
identify legal and institutional barriers
to implementation. The process will be
accomplished with assistance from the
NHTSA Regional Offices. This effort is
not part of NHTSA's State Traffic
Records Assessment activity.

As another step, NHTSA will hold
Regional and State workshops on
CADRE for those interested in making
changes to their crash report forms and
automated traffic records systems.
NHTSA plans to develop guidelines for
use of its highway safety and
demonstration funds (402 & 403) to
implement CADRE,

Any CADRE changes made by the
states can, of course, be done on the
state’s schedule. Most states have a time
table for review and update of the crash
report. It is during that time CADRE
changes can be made with minimal
difficulty, and yet provide the benefit to
the state such a revision generates.
CADRE is a voluntary effort and will not
be mandated by the NHTSA.

Those interested in implementing
CADRE should contact Mr. Charles J.
Venturi at 202/366-4709.

Issued On:
Jerry Ralph Curry,
Administrator, National Highway Traffic
Safety Administration.

Thomas D. Larson,

Administrator, Federal Highway
Administration.

Appendix No. 1

The following individuals served as
members of the CADRE Task Force or
as Technical Support:

Members

Noel Bufe, Northwestern University

Thomas W. Brahams, Institute of
Transportation Engineers

Barbara H. DeLucia, Texas Transportation
Institute

Steven Flint, New Mexico Transportation
Department

Ernest S. Grush, Ford Motor Company

Don D. Hinton, California Highway Patrol

Coy H. Johnston, Arizona Highway Patrol
Bureau

Philip P. Madonia, Illinois Department of
Transportation

Clark Martin, American Association of Motor
Vehicle Administrators

David L. Mosley, Virginia Department of
Motor Vehicles

James O'Day, consultant

Myron E. Scafe, Overland Park, Kansas,
Police Department

James G. Templeton, Texas Department of
Public Safety

Patricia F. Waller, University of Michigan

William H. Walsh, National Highway Traffic
Safety Administration

Phyllis E. Young, Federal Highway
Administration.

Technical Support

Thomas A. Boerner, Minnesota Department
of Public Safety

Benjamin V. Chatfield, Chatfied Asscciates,
Inc.

Ralph Craft, National Governors' Association

Ted E. Dudzik, National Safety Council

Mark L. Edwards, National Highway Traffic
Safety Administration

Clayton E. Hatch, National Highway Traffic
Safety Administration

Richard F. Pain, Transportation Research
Board

Carlton C. Robinson, Highway Users
Federation for Safety and Mobility

Richard Tippie, National Safety Council

John G. Viner, Federal Highway
Administration

Cecil W. Colson, Alabama Highway
Department

Nancy Greene, National Association of
Governors’ Highway Safety
Representatives

Barbara Harsha, National Association of
Governors' Highway Safety
Representatives

Sam Luebbert, National Highway Traffic
Safety Administration

Stephanie Olson, Colorado Division of
Highway Safety

Bonnie Powell, Michigan Office of Highway
Safety Planning

Dennis E. Utter, National Highway Traffic
Safety Administration

Charles J. Venturi, National Highway Traffic
Safety Administration

Nate Walker, Missouri Department of Public
Safety

{FR Doc. 92-781 Filed 1-10-92; 8:45 am)
BILLING CODE 4910-22-M 4910-59-M

DEPARTMENT OF THE TREASURY

Public Information Collection

- Requirements Submitted to OMB for

Review

January 6, 1992.

The Department of the Treasury has
submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 96-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington, DC 20220.

Bureau of Alcohol, Tobacco and
Firearms

OMB Number: 1512-0025.
Form Number: ATF F 2 (5320.2).

Type of Review: Extension.

Title: Matice of Firearms
Manufactured or Imported.

Description: The National Firearms
Act requires licensed importers and
manufacturers to notify ATF when
firearms are imported or manufactured.
This action registers the firearms in the
National Firearms Registration and
Transfer Record and makes their
possession of the firearms lawful. Tax
otherwise due under 26 U.S.C. 5821 does
not apply. :

Respondents: Businesses or other for-
profit.

Estimated Number of Respondents:
250.

Estimated Burden Hours Per
Respondent: 1,200 hours.

Frequency of Response: On occasion.

Estimated Total Reporting Burden:
4,000 hours.

Clearance Officer: Robert N. Hogarth
{202) 927-8930, Bureau of Alcohol,
Tobacco and Firearms, room 3200, 650
Massachusetts Avenue, NW.,
Washington, DC 20226.

OMB Reviewer: Milo Sunderhauf (202)
395-6880, Office of Management and
Budget, room 3001, New Executive
Office Building, Washington, DC 20503.
Lois K. Holland,

Departmental Reports, Management Officer.
[FR Doc. 92-762 Filed 1-10-92; 8:45 am)
BILLING CODE 4810-31-M

Public Information Collection
Requirements Submitted to OMB for
Review

January 6, 1992.

The Department of Treasury has
submitted the following public
information collection requirement(s) to
OMB for review and clearance under
the Paperwork Reduction Act of 1980,
Public Law 98-511. Copies of the
submission(s) may be obtained by
calling the Treasury Bureau Clearance
Officer listed. Comments regarding this
information collection should be
addressed to the OMB reviewer listed
and to the Treasury Department
Clearance Officer, Department of the
Treasury, room 3171 Treasury Annex,
1500 Pennsylvania Avenue, NW.,
Washington, DC 20220.

Comptroller of the Currency

OMB Number: 1557-0081.

Form Number: FFIEC 031, 032, 033 and
034.

Type of Review: Revision.

Title: (MA)—Reports of Condition and
Income ({Interagency Call Report).

Description: Reports are filed
pursuant to 12 U.S.C. 161, 164 and
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1823(j). Data are used to monitor the
financial condition, and earnings
performance of individual banks as well
as the entire banking industry. Data are
also used for research, program
planning, and OCC publications.
Respondents: Businesses or other for-

profit, small businesses or organizations.

Estimated Number of Respondents:
3,900,

Estimated Burden Hours Per
Response: 34 hours, 36 minutes.

Frequency of Response: Quarterly.

Estimated Total Reporting Burden:
538,605 hours.

Clearance Officer: John Ference (202)
874-4697, Comptroller of the Currency,
250 E Street, SW., Washington, DC
20219.

OMB Reviewer: Gary Waxman (202)
395-7340, Office of Management and
Budget, room 3208, New Executive
Office Building, Washington, DC 20503.
Lois K. Holland,

Departmental Reports, Management Officer.
[FR Doc. 92-763 Filed 1-10-92; 8:45 am|
BILLING CODE 4810-33-M
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Sunshine Act Meetings

Federal Register
Vol. 57, No. 8

Monday, January 13, 1992

This section of the FEDERAL REGISTER
contains notices of meetings published
under the “Government in the Sunshine

Act” (Pub. L. 94-409) 5 U.S.C. 552b(e)(3).

CONSUMER PRODUCT SAFETY
COMMISSION

TIME AND DATE: Commission Meeting,
10:00 a.m., Wednesday, January 15, 1992.
LOCATION: Room 556, Westwood
Towers, 5401 Westbard Avenue,
Bethesda, Maryland.
STATUS: Open to the Public.
MATTERS TO BE CONSIDERED:
1. Pride in Public Service Award

The Commission will present the Pride in
Public Service Award to January’s recipient.
2. Choking Hazards Associated with Balloons

The staff will brief the Commission on
options for action with regard to a
rulemaking proceeding to address choking
hazards associated with balloons.

FOR A RECORDED MESSAGE CONTAINING
THE LATEST AGENDA INFORMATION, CALL:
(301) 504-0709.

CONTACT PERSON FOR ADDITIONAL

INFORMATION: Sheldon D. Butts, Office

of Secretary, 5401 Westbard Ave.,

Bethesda, Md. 20207 (301) 504-0800.
Date January 8, 1992.

Sheldon D. Butts,

Deputy Secretary.

[FR Doc. 92-946 Filed 1-9-92; 1:22 pm|

BILLING CODE 6355-01-M

FEDERAL COMMUNICATIONS COMMISSION
January 9, 1992.

FCC To Hold Open Commission
Meeting Thursday, January 16, 1992

The Federal Communications
Commission will hold an Open Meeting
on the subjects listed below on
Thursday, January 16, 1992, which is
scheduled to commence at 9:30 a.m., in
Room 856, at 1919 M Street, NW.,
Washington, DC.

Item No., Bureau, and Subject

1—COMMON CARRIER—Title: Petition for
Emergency Relief and Declaratory Ruling
filed by BellSouth Corporation.
Summary: The Commission will consider
adoption of a Memorandum Opinion and
Order regarding an order of the Georgia

Public Service Commission on provision
by BellSouth of voice mail service in
Georgia..

2—PRIVATE RADIO—Title: Amendment of
Parts 13 and 80 of the Commission’s
Rules to Implement the Global Maritime
Distress and Safety System (GMDSS) to
Improve the Safety of Life at Sea (PR
Docket No. 90480). Summary: The
Commission will consider adoption of a
Report and Order to amend the maritime
mobile service rules to incorporate the
provisions of the GMDSS for U.S.
vessels. The changes would affect cargo
ships of 300 gross tons and over and
passenger ships carrying 12 or more
passengers regardless of size.

3—OFFICE OF ENGINEERING AND
TECHNOLOGY—Title: Amendment of
Section 2.106 of the Commission’s Rules
to Allocate Emerging Technology Bands
for Future Requirements. Summary: The
Commission will consider adoption of a
Notice of Proposed Rule Making
concerning allocation of spectrum for
emerging technologies.

4—OFFICE OF ENGINEERING AND
TECHNOLOGY—Title: Request for
Pioneer’s Preference by ORBCOMM,
STARSYS, and VITA in Conjunction
With Their Petitions to Allocate
Spectrum for Low-Earth Orbit Satellites
(ET Docket No. 91-280, RM-7334, RM—-
7399 and RM-7612). Summary: The
Commission will consider pioneer's
preference requests filed by ORBCOMM,
STARSYS, and VITA regarding proposed
fixed or mobile staellite services below 1
GHz using low-earth orbit satellites.

5—QOFFICE OF ENGINEERING AND
TECHNOLOGY~—Title: Amendment of
Parts 0, 1, 2, and 95 of the Commission’s
Rules to Interactive Video and Data
Services (GEN Docket No. 91-2).
Summary: The Commission will consider
adoption of a Report and Order
concerning allocation of spectrum for
Interactive Video and Data Services and
associated service rules.

This meeting may be continued the
following work day to allow the
Commission to complete appropriate
action.

Additional information concerning
this meeting may be obtained from
Steve Svab, Office of Public Affairs,
telephone number (202) 632-5050.

Issued: January 9, 1992.

Federal Communications Commission.
Donna R. Searcy,

Secretary.

[FR Doc. 92-962 Filed 1-9-92; 1:49 pm]
BILLING CODE 6712-01-M

LEGAL SERVICES CORPORATION BOARD
OF DIRECTORS OFFICE OF THE INSPECTOR
GENERAL OVERSIGHT COMMITTEE
CHANGES

“FEDERAL REGISTER" CITATION, OF
PREVIOUS ANNOUNCEMENT: FR Doc. 92—
654, 57 FR 953.

PREVIOUSLY ANNOUNCED TIME AND DATE
OF MEETING: January 12, 1992;
commencing at 6:00 p.m.

PLACE: The Washington Court Hotel, 525
New Jersey Avenue, NW,, The Ballroom
Center, Washington, DC 20001, (202)
628-21000.

CHANGES IN THE MEETING:

Open Session:

As announced previously, all agenda items
were to be discussed in open session.
However, a portion of the meeting may now
be closed pursuant to a majority vote of the
Board of Directors to be taken prior to the
Committee meeting. If a closed session is
held subject to the aforementioned vote, the
Committee will hear and consider a report on
a December 19, 1991 meeting with the Senate
Commitlee on Governmental Affairs, and will
also consider a draft letter to Senator John
Glenn, Chairman, Committee on
Governmental Affairs, which is written
follow-up to the above-referenced December
meeting. The closing will be authorized by
the relevant section of the Government in the
Sunshine Act [5 U.S.C. Section 552 (b}(10)],
and the corresponding regulation of the Legal
Services Corporation [45 C.F.R. Section
1622.5(h)]. The closing will be certified by the
Corporation's General Counsel as authorized
by the above-cited provisions of law. A copy
of the General Counsel's certification will be
posted for public inspection at the
Corporation’s headquarters, located at 400
Virginia Avenue, S.W., Washington, D.C.
20024, in its three reception areas, and will
otherwise be available upon request.

Agenda:

Previously announced agenda item number
3 has been changed to agenda item number 4
and will now be discussed in closed session
pursuant to a majority vote of the Board of
Directors. In addition, former agenda item
number 3 {now agenda item number 4) has
been expanded to include consideration of a
draft letter to Senator John Glenn. The
amended agenda is as follows. -

MATTERS TO BE CONSIDERED:

Open Session:
1. Approval of Agenda.
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2. Approval of Minutes of July 8, 1951
Meeting.

3. Consideration of Draft Management Report
on the Inspector General's 1990 and 1991
Semiannual Reports.

Closed Session:

4. Consideration of Committec Chairman's
Report on December 18, 1991 Meeting
with Senate Committee on Governmental
Affairs and Dralt Letter to Senator John
Glenn, Chairman, Senate Committee on
Governmental Affairs.

CONTALZT PERSON FOR INFORMATION:
Patrica D. Batie, Executive Office, {202}
863-1839.

Date issued: January 9, 1992,
Patrica D. Batie,
Corporate Secre‘ury.
[FR Doc. 92-947 Filed 1-3-92: 1:23 pm]
BILLING CODE 7050-01-M
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Corrections

Federal Register
Vol. 57, No. 8

Monday, January 13, 1992

This section of the FEDERAL REGISTER
contains editorial corrections of previously
published Presidential, Rule, Proposed
Rule, and Notice documents. These
corrections are prepared by the Office of
the Federal Register. Agency prepared
corrections are issued as signed
documents and appear in the appropriate
document categories elsewhere in the
issue.

DEPARTMENT OF AGRICULTURE
Farmers Home Administration
7 CFR Part 1951

Implementation of Sections 206, 207
and 401 of the Housing and Urban
Development Reform Act of 1989 as
Amended by the Cranston-Gonzalez
National Affordable Housing Act of
1990

Correction

In rule document 91-30588 beginning
on page 66956 in the issue of Friday,
December 27, 1991, make the following
correction:

Exhibit B of Subpart K—[Corrected]

On page 66962, in the second column,
in part 1951, in Exhibit B of subpart K,
under II. Eligible Projects, in paragraph
B., in the first line, insert “not” after
“will”,

BILLING CODE 1505-01-D

DEPARTMENT OF AGRICULTURE
National Agricultural Statistics Service
Cattle Report Date Changes

Correction

In notice document 91-23138
appearing on page 48516 in the issue of

Wednesday, September 25, 1991, in the
second column, in the file line at the end
of the document, “FR Doc. 91-23130”
should read “FR Doc. 91-23138".

BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 91N-0408]

Drug Export: Blood Grouping
Reagents: Anti-jk* (Monoclonal)
Biclone for Tube and Microplate Test;
Anti-jk®* (Monoclonal) Bioclone for
Tube and Microplate Test

Correction

In notice document 91-24846 beginning
on page 51907 in the issue of
Wednesday, October 18, 1991, make the
following correction:

On page 51907, in the third column,
under SUMMARY, in the fourth line
“failed” should read “filed".

BILLING CODE 1505-01-D

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. 91N-0450]

Public Workshop; Request for
Comments

Correction

In notice document 91-29818 beginning
on page 65094 in the issue of Friday,
December 13, 1991 make the following
corrections:

1. On page 65094, in the third column,
under ADDRESSES, in the seventh line
“600" should read “660",

2. On page 65095, in the first column:

(a) In the third line, “in" should read
“is”.

(b) In the second full paragraph, in the
fifth line “or" should read “of".

" (c) In the third paragraph, in the sixth
line “by" should read “at”.

BILLING CODE 1505-01-D

DEPARTMENT OF THE INTERIOR
Bureau of Land Management
[OR-4735; OR 030-01-4212-13; GP1-348])

Realty Action; Exchange of Public
Lands; Baker County, Oregon

Correction

In notice document 91-23280 beginning
on page 49197, in the issue of September
27, 1991, make the following corrections:

1. On the same page, in the third
column, in the first land description,
after the fifth line, the following material
was omitted: “T. 9S., R. 42E., Section 35,
SW¥NEY, SEVaNW Y4, NEVASW 4,
NWSEY.”

2. On the same page, in the same
column, in the same land desription, in
the seventh line, “NE2" should read
“NEYa".

BILLING CODE 1505-01-D
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Part 1l

Department of Labor

Employment and Training Administration
20 CFR Part 655

Wage and Hour Division

29 CFR Part 507

Labor Conditions Applications and
Requirements for Employers Using Aliens
on H-1B Visas in Specialty Occupations
and as Fashion Models; Interim Final
Rule
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DEPARTMENT OF LABOR 22, 1991) (FR Doc. 91-25281) is extended  Labor for the implementation of several

through February 12, 1992. provisions of IMMACT relating to the
Employment and Tralning ADDRESSES: Submit comments to: entry of certain categories of
Administration Roberts T. Jones, Assistant Secretary, employment-based immigran;s. and to

Employment and Training the temporary em_ployment of certain
20 CFR Part 655 Administration, Department of Labor, categories of nonimmigrants. One of the
RIN 1205-AA69 200 Constitution Avenue, NW., major provisions of IMMACT the

Wage and Hour Division

29 CFR Part 507
RIN 1215-AA69

Labor Condition Applications and
Requirements for Employers Using
Aliens on H-1B Visas In Specialty
Occupations and as Fashion Models

AGENCIES: Employment and Training
Administration, Labor and Wage and
Hour Division, Labor.

ACTION: Interim final rule; request for
comments; extension of comment
period.

SUMMARY: The Employment and
Training Administration (ETA) and the
Employment Standards Administration
(ESA) of the Department of Labor (DOL
or Department) are revising their
regulations governing the filing and
enforcement of labor condition
applications filed by employers seeking
to employ aliens in specialty
occupations and as fashion models of
distinguished merit and ability on H-1B
visas. Under the Immigration and
Nationality Act (INA), as amended by
the Immigration Act of 1990 (IMMACT),
an employer seeking to employ an alien
in a specialty occupation or as a fashion
model of distinguished merit and ability
on an H-1B visa is required to file a
labor condition application with DOL
before the Immigration and
Naturalization Service (INS) may
approve an H-1B visa petition. The
labor condition application process is
administered by ETA; complaints and
investigations regarding labor condition
applications are the responsibility of
ESA.

The Miscellaneous and Technical
Immigration and Naturalization
Amendments of 1991 (MTINA) amended
the INA and the IMMACT to
substantially change the H-1B labor
condition application program,
retroactive to October 1, 1991. This
interim final rule revises the H-1B
regulations to implement the MTINA
amendments.

DATES: Effective Date: October 1, 1991.

Comments: Written comments on this
interim final rule are invited from
interested parties. Comments must be
received on or before February 12, 1992.
The comment period on the interim final
rule published at 56 FR 54720 (October

Washington, DC 20210, Attention:
Immigration Task Force, room N—4470.
FOR FURTHER INFORMATION CONTACT:
On 20 CFR part 655, subpart H, and 29
CFR part 507, subpart H, contact David
Q. Williams, Chair, Immigration Task
Force, Employment and Training
Administration, Department of Labor,
room N-4470, 200 Constitution Avenue,
NW., Washington, DC 20210. Telephone:
(202) 535-0174 (this is not a toll-free
number).

On 20 CFR part 655, subpart 1, and 29
CFR part 507, subpart I, contact
Solomon Sugarman, Wage and Hour
Division, Employment Standards
Administration, Department of Labor,
room $-3502, 200 Constitution Avenue,
NW., Washington, DC 20210. Telephone:
(202) 523-7605 (this is not a toll-free
number).

SUPPLEMENTARY INFORMATION:

L. Paperwork Reduction Act

The information collection
requirements contained in the interim
final rule have been submitted to the
Office of Management and Budget for
clearance under the Paperwork
Reduction Act (44 U.S.C. 3501 ef seq.)
and have been assigned OMB Control
No. 1205-0310.

The Employment and Training
Administration estimates that up to
50,000 employers per year will submit
labor condition applications. The public
reporting burden for this collection of
information is estimated to average 1 .
hour per response, including the time for
reviewing instructions, searching
existing information/data sources,
gathering and maintaining the
information/data needed, and preparing
the application.

Written comments on the collection of
information requirements should be sent
to the Office of Information and
Regulatory Affairs, Office of
Management and Budget, Attention:
Desk Officer for Employment and
Training Administration, Washington,
DC 20503.

I1. Background

On November 29, 1990, the
Immigration Act of 1990 (IMMACT),
Public Law 101-649, 104 Stat. 4978, was
enacted into law. The law amended the
Immigration and Nationality Act (8
U.S.C. 1101 et seq.) (INA) and assigned
responsibility to the Department of

Department of Labor (DOL or
Department) is charged with
implementing governs the entry of H-1B
aliens in specialty occupations or as
fashion models of distinguished merit
and ability to work temporarily in the
United States (U.S.) for a period of up to
six years. 8 U.S.C. 1101(a}(15)(H)(i)(b); 8
U.S.C. 1182(n); and 8 U.S.C. 1184(c). The
Miscellaneous and Technical
Immigration and Naturalization
Amendments of 1991 (MTINA), Public
Law 102-232, 105 Stat. 1733 (December
12, 1991), amended INA and IMMACT,
substantially changing portions of the
H-1B labor condition application
program, retroactive to October 1, 1991.

IMMACT redefined and narrowed the
occupational scope of the prior H-1B
visa category. Aliens of distinguished
merit and ability who had been
previously admitted under the H-1B visa
category may now be eligible for entry
under one of two new visa
classifications (O and P) which have
been established for aliens with
extraordinary ability, persons
accompanying aliens, and athletes and
entertainers. 8 U.S.C. 1101{a}(15)(0) and
1101(a)(15)(P); see also 8 U.S.C.
1184(g)(1)(C). DOL has no operational
responsibilities under the O and P visa
provisions of IMMACT. Under INA as
amended by IMMACT and MTINA, the
H-1B visa category is designated for
aliens who are coming temporarily to
the U.S. to perform services in a
“specialty occupation,” as defined in
section 214(i)(1) of the INA, or as
fashion models of distinguished merit
and ability. See 8 U.S.C.
1101(a)(15)(H)(i)(b) and 1184(i)(1). The
Immigration and Naturalization Service
(INS) makes determinations on whether
a job opportunity is in a specialty
occupation or as a fashion model of
distinguished merit and ability.

The H-1B category of specialty
occupations consists of those
occupations which require the
theoretical and practical application of a
body of highly specialized knowledge,
and the attainment of a bachelor's or
higher degree in the specific specialty
(or its equivalent) as a minimum for
entry into the occupation in the United
States. In addition, an alienin a
specialty occupation must possess full
state licensure to practice in the
occupation (if required), completion of
the required degree, or experience in the
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specialty equivalent to the degree and
recognition of expertise in the specialty.
8 U.S.C. 1184{i){2).

The H-1B category of “fashion model”
requires that the alien be of
distinguished merit and ability. 8 U.S.C.
1101(a)(15)}(H)(i)(b}.

INS makes determinations on an
alien’s qualifications for a job
opportunity, specialty occupation, and
distinguished merit and ability as a
fashion model. The INA, as amended by
IMMACT and MTINA, establishes a cap
of 65,000 on the number of aliens who
may be issued H-1B visas annually, and
provides a process for protecting the
wages and working conditions of
workers. 8 U.S.C. 1182(n) and
1184(g)(1)(A).

The H-1B process begins with the
requirement that a prospective H-1B
employer file a labor condition
application on Form ETA 9035 with the
regional office of the Employment and
Training Administration having
jurisdiction over the State in which the
position is located. 8 U.S.C. 1182(n). In
this application, the employer is
required to attest that: (1) It will play H-
1B nonimmigrants no less than the
greater of the prevailing wage or actual
wage for the occupation; {2) it will
provide working conditions that will not
adversely affect the working conditions
of U.S. workers similarly employed; (3)
there is no strike or lockout in the course
of a labor dispute in the occupational
classification at the place of
employment; (4) it has publicly notified
the bargaining representative of its
employees in the occupational
classification at the place of
employment of its intent to employ an
H-1B nonimmigrant, or, if there is no
bargaining representative, that it has
posted such notice at the place of
employment. Further, the employer must
provide the information required in the
application about the number of aliens
sought, occupational classification, job
duties, wage rate and conditions under
which the aliens will be employed, date
of need, and period of employment.

Finally, an important part of the
process consists of a complaint and
enforcement provision. DOL will accept
complaints from any aggrieved party
about an employer’s failure to meet a
specified condition or misrepresentation
of a material fact in the application. If
DOL determines that a reasonable basis
for the complaint-exists, DOL will
investigate, provide the employer and
other interested parties an opportunity
for a hearing, and may assess sanctions
including civil money penaities. 8 U.S.C.
1182(n){2).

1L The Process of Developing Interim
Final Regulations

In developing the interim final
regulations, the Department considered
a number of issues pertaining to the
filing of labor condition applications by
employers seeking to employ H-1B
nonimmigrants including: (1) Which
employers may file a labor condition
application for H-1B nonimmigrants; (2)
whether a labor condition application
must be filed before or after an H-iB
visa is issued; (3) whether DOL should
determine that an H-1B occupation is a
specialty occupation, including the
extent to which the Department will
review a labor condition application;
and (4} whether documentation should
be submitted with the labor condition
application and/or maintained at the
place of employment. These issues were
addressed in an Advance Notice of
Proposed Rulemaking (ANPRM]), a
proposed rule, and an interim final rule
inviting comments from all interested
parties. 56 FR 11705 {March 20, 1991); 56
FR 37175 (August 5, 1991); and 56 FR
54720 (October 22, 1991).

Comments and recommendations
were received from a variety of persons
and organizations with respect to the
Department’s approach to the
development and implementation of
these regulations. The Department
carefully considered the views of these
commenters in developing the interim
final regulations. Comments on the
ANPRM and the proposed rule were
discussed in the interim final rule. Such
discussion, to the extent still applicable
given the revisions mandated by
MTINA, is reprinted in this revised
interim final rule. 56 FR at 54721-54728.

This revised interim final rule also
makes those amendments to the H~1B
program necessitated by the enactment
of MTINA. The Department has also
included clarification regarding
employer attestation requirements for
“working conditions” and has invited
comments regarding possible changes
regarding “in-kind" wages. In addition,
the comment period on the interim final
rule is extended, so that comments may
be made on these amendments.

A. Labor Condition Application Process
and Requirements

The Department believes that
Congress, in enacting IMMACT and
MTINA, intended to provide greater
protection than under prior law for
workers, without interfering with an
employer's ability to obtain the H-1B
nonimmigrants it needs on a timely
basis. Accordingly, the regulations
provide that DOL review be limited to
determining whether a labor condition

application is complete and contains no
obvious inaccuracies (including whether
the Wage and Hour Division
(Administrator) has previously
disqualified the employer from
employing H-1B nonimmigrants).
Congress, in section 303 {(a){7)(A) and
(a)(7)(B)(iii) of MTINA, has confirmed
this streamlined approach. 8 U.S.C.
1101(a)(15)(H){i}(b) and 1182(n)(1). In
addition, Congress mandated in MTINA
that the “certification described in
section 101(a)(15)(H){i)}(b)” be provided
within 7 days of the date of the filing of
the application, unless the application is
incomplete or obviously inaccurate. 8
U.S.C. 1182(n}(1); Pub. L. 102-232 sec.
303(a)(7)(B)(iii).

In implementing the protection for
workers that IMMACT intends,
however, the procedures and
documentation requirements are
sufficiently specific to enable
investigations of complaints against
employers and enforcement of sanctions
where necessary. Under IMMACT,
protection of workers is provided
through the complaint process. The
interim final regulations set forth a
process which: (1) Requires labor
condition applications that are specific
with respect to employer statements and
promises; {2) limits DOL’s review of a
labor condition application to a simple
check to assure that it is completed,
signed, and contains no obvious
inaccuracies {(which includes whether
the Wage and Hour Division
(Administrator) has disqualified the
employer from employing H-1B
nonimmigrants); (3) describes the
information that employers must retain
to document the validity of their
statements; and {4) establishes a system
for the receipt of complaints, and their
investigation and disposition, including
the imposition of penalties where
warranted. The interim final rule assigns
to the Employment and Training
Administration (ETA) DOL's role in
certifying and processing applications;
and to the Wage and Hour Division of
the Employment Standards
Administration (ESA) DOL's role in
investigating complaints and assessing
penalties.

1. Who May File a Labor Condition
Application?

In developing the interim final
regulations, the Department considered
a number of issues relating to the
eligibility of an employer to file a labor
condition application, including: _
Whether an H-1B employer must have a
physical location in the U.S. or
otherwise be able to prove it is doing
business in the U.S. at the time a labor
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condition application is filed; and
whether the alien must be paid in U.S.
curtency. The Department received
comments on these and several related
issues. Several commenters indicated
that current practice did not require a
U.S. employer, or even the presence of
an employer in the U.S., and that
payment to the H-1B nonimmigrants
was often not made in U.S. currency.
One commenter stated that H-1B
nonimmigrants were not always paid
while in the U.S. Instead, their salaries
were credited to accounts in their home
countries, and, while in the U.S., the
workers were provided living expenses
only and those expenses were paid in
U.S. dollars.

The Department believes that, in
order to implement the complaint and
enforcement provisions of IMMACT, H-
1B employers must maintain a legal
presence in the United States. In the
interim final regulations, the Department
interprets this to mean that an H-1B
employer must have an Internal
Revenue Service (IRS) employer
identification number and make a filed
labor condition application and
supporting documentation available for
public examination at the employer's
principal place of business in the U.S. or
at the place of employment. In addition,
the interim final regulations do not
require the payment to the H-1B
nonimmigrant in U.S. currency.

Consideration was also given to
whether a job contractor should be
treated as an employer for H-1B
purposes. The term job contractor refers
to an employer whose employees
perform work at job sites of other
employers but who are paid by the job
contractor and are its employees. In the
interim final regulations, job contractors
are treated like any other employer and
are bound by the regulations applicable
to all H-1B employers. The Department
notes that the law requires the payment
of wages which are at least equal to the
actual wage level paid by the employer
to all other individuals with similar
experience and qualifications for the
specific employment in question, or the
prevailing wage level for the

occupational classification in the area of

employment, whichever is greater. Use
of a job contractor will not permit
circumvention of this requirement; the
interim final regulations require that an
H-1B nonimmigrant receive wages
which are at least the higher of the
actual wage at the worksite or the local
area prevailing wage for the occupation.

Many questions have been received
by the Department regarding whether
attorneys may file applications on
behalf of employers. In general,

attorneys may file applications on
behalf of employers, but the application
must be signed by the employer or its
agent, However, if an attorney wishes to
act in a representational capacity or to
receive from ETA the certified
application or a notice that the
application has not been certified, the
attorney must submit to the ETA
Regional Office an INS Form G-28,
Notice of Appearance as Attorney,
which names the employer a3 his or her
client.

2. Filing Sequence

The INA requires that before the alien
can be granted H-1B status, the
Department shall determine and certify
to the Attorney General that the
employer has filed with DOL a labor
condition application. MTINA also
specifies that the Department shall
certify the application, provided it is
complete and contains no obvious
inaccuracies, within 7 days of the date
of filing. The interim final regulations
therefore require that the employer must
file a labor condition application and
receive certification from DOL before an
H-1B petition can be submitted to INS.

DOL considered whether the
amendments enable applications to be
filed at ETA simultaneously with, or
subsequent to, the filing of the H~1B visa
petition with INS. However, the INA, as
amended by MTINA, states that the
Secretary of Labor “determines and
certifies to the Attorney General that the
intending employer has filed with the
Secretary an application (emphasis
added) * * *" The law further states
that the Secretary “shall review such
application for completeness and
obvious inaccuracies * * *" and unless
the application is incomplete or contains
obvious inaccuracies “the Secretary
shall provide the certification * * *
within 7 days of the date of filing the
application.” The Department interprets
this language to mean that DOL must
review and certify the application before
the employer may file H-1B visa
petitions with the INS. INS, however, is
the entity to decide and determine what
documents will constitute an acceptable
petition for an H-1B visa.

3. Effect of MTINA on Previously Filed
Applications

MTINA amended the wage
requirement that an employer pay H-1B
nonimmigrants and “other individuals
employed in the occupational
classification” the higher of the actual
wage or the prevailing wage. Such wage
requirement now applies only to H-1B
nonimmigrants and no longer extends to
U.S. workers. Because the MTINA
amendments to the H-1B program are

retroactive to October 1, 1991, they take
precedence over IMMACT and the
Department's October 22, 1991, interim
final rule. MTINA's provisions therefore
apply to applications filed pursuant to
the original interim final rule.

The Department considered whether
employers who filed applications
pursuant to the original interim final rule
should refile a new application that
reflected the modification in the wage
requirement mandated by MTINA and
concluded that since the new
requirement is a lesser one which is
completely subsumed within the
previous requirement, requiring
employers to refile would be not only
burdensome but unnecessary. The
Department has decided, instead, that
all attestations filed prior to MTINA will
be considered to be in full compliance
with the new regulations and that all
attestation elements of previously filed
applications will be fully enforceable
except Item 8(a) on the ETA Form 9035.
In its place, a lesser attestation will be
enforced. On the original Form ETA
9035, under Item 8(a), employers
attested that:

H-1B nonimmigrants and other similarly
employed workers will be paid the actual
wage for the occupation at the place of
employment or the prevailing wage level for
the occupation in the area of employment,
whichever is higher.

Employers will be held to the following
attestation, which has been substituted
for item 8(a) on the revised Form ETA
9035:

H-1B nonimmigrants will be paid the
actual wage level paid by the employer to all
other individuals with similar experience and
qualifications for the specific employment in
question or the prevailing wage level for the
occupation in the area of intended
employment, whichever is higher.

The new attestation element for Item
8{a) reflects MTINA's provision that
only H-1B nonimmigrants be paid the
higher of the actual wage or the
prevailing wage. {This change is
discussed fully under the heading
“Labor Condition Statements.”}

4. Part-time Employment

The Department is continuing the
long-standing practice of approving part-
time employment for temporary
professional workers in the H-1B
program. The great majority of
commenters opposed the imposition of
any limitation on parttime employment.
These commenters argued that there is
no statutory basis for excluding part-
time work under the H-1B program and
suggested that the economy would be
harmed if H-1B nonimmigrants were no
longer permitted to enter for parttime
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jobs. Commenters also indicated that it
is not unusual for an alien to be needed
on a one-time project basis where a 40-
hour work week is not typical. A few
commenters favored eliminating or
limiting part-time employment because
the new ceiling on the annual number of
H-1B visas could be quickly exhausted
by numerous H-1B nonimmigrants
working only a few hours per week. The
Department agrees with the views of the
majority of commenters and the interim
final regulations do not prohibit part-
time employment. Complaints alleging
that working conditions of U.S. workers
have been adversely affected by the
employment of H-1B nonimmigrants,
including part-time H-1B
nonimmigrants, by, for example,
eliminating or otherwise curtailing
permanent jobs and/or fringe benefits
for U.S. workers, would be investigated
by the Department.

5. Multiple Employers

Under the current practice, H-1B
nonimmigrants may work for more than
one employer. The Department believes
that there is no statutory basis for
changing this practice. In addition, there
appear to be situations where highly
specialized skills and knowledge are
needed by more than one employer
simultaneously. Therefore, the interim
final regulations continue to permit H~-
1B nonimmigrants to work for more than
one employer, provided that each
employer has filed a labor condition
application.

6. Occupational Scope

Under the interim final regulations, an
employer may file a single labor
condition application for more than one
alien in more than one occupational
classification, as long as the application
clearly names each occupational
classification by Dictionary of
Occupational Titles (DOT) Three-Digit
Occupational Groups code and by the
employer’s own title for the job. A
listing of the three-digit occupational
groups for professional, technical, and
managerial occupations and fashion
models is included at appendix 2 to this
document (Appendix 2 is not to be
cofidied in the CFR but will be provided
as an attachment to the Form ETA 9035).
For each occupational classification the
employer must indicate the number of
aliens to be employed, the rate of pay,
the starting and ending dates of the H-
1B aliens’ employment, and the location
of each intended place of employment.

It must be emphasized that the
Department will not utilize the three-
digit occupational groups code far
prevailing wage purposes, but rather, for
keeping track of and reporting what
occupations are employed under the H-

1B visa category. Employers are
cautioned that, in fact, occupational
classifications at the three-digit level are
too broad to meet the requirements
needed in order to determine a
prevailing wage.

7. Labor Condition Application Validity
Period

The period of authorized admission
for an alien nonimmigrant on an H-1B
visa normally may not exceed six years.
The interim final regulations provide
that the acceptance of a labor condition
application be valid for a period of up to
six years, depending upon the period of
intended employment stated in the labor
condition application. The interim final
regulations place no specific time limit
on when a labor condition application,
once certified by DOL, must be used.
However, since IMMACT requires the
employer to specify the period of
intended employment, there will be a
practical limitation on the extent to
which a certified labor condition
application can be held without being
used.

B. Labor Condition Statements
1. Required Wages

The INA, as amended by IMMACT
and MTINA, requires that the wages
paid to H~1B nonimmigrants be at least
the higher of the actual wage rate paid
to all other workers with similar
experience and qualifications for the
specific employment in question or the
prevailing wage rate for the
occupational classification in the area of
employment. The amended INA does
not preclude an employer from paying
H-1B nonimmigrants more than the
higher of the actual wage or the
prevailing wage. The amended INA
places the responsibility on the
employer to establish the required wage
rate that it must pay an H-1B
nonimmigrant based on the best
information available at the time the
application is filed with the Department.

Much concern was raised by the
employer community—particularly
institutions of higher education—
regarding the wage requirements of
IMMACT and the implementation of
those requirements by DOL. Under
IMMACT, the employer was required to
pay the higher of the actual or the
prevailing wage for an occupation to
both H-1B nonimmigrants and “to other
individuals employed in the
occupational classification and in the
area of employment.” .

MTINA amended the INA/IMMACT
wage requirements in three major ways:
(1) the wage obligation now applies only
to the H-1B nonimmigrant and no longer

extends to “other individuals employed
in the occupational classification * * *";
{2) the actual wage now must be
determined on the basis of what the
employer pays “to all other individuals
with similar experience and
qualifications for the specific
employment in question”; and (3) the
wage the employer is required to pay
must be “based on the best information
available as of the time of filing the
application” with the Department.

a. Actual wage. The actual wage level
is that paid by the employer to all other
individuals with similar experience and
qualifications as the H~1B nonimmigrant
for the specific employment in question
at the place of employment. In
determining the actual wage level paid
to other individuals employed in the
specific occupation in which an H-1B
nonimmigrant is to be employed,
Congress intended that the following
factors be considered:

i. Experience. Is the work experience
of other individuals employed by the
employer in the specific occupation at
issue substantially the same as that
possessed by the H-1B nonimmigrant—
e.g., length of experience; type of
experience, such as supervisory; or
depth or breadth of experience in the
relevant field(s)?

ii. Qualifications. Are the job
qualifications of the employer's other
employees in the specific occupation at
issue substantially the same as the H-1B
nonimmigrant’s qualifications—e.g.,
advanced degree(s), particular skills or
abilities required? If not, are the
dissimilar qualifications bona fide and
relevant for the job? Are these
differences formally reflected in the
employer's pay system as a basis for
compensation distinctions among
employees? ,

iii. Education. Are the educational
attainments or achievements of the H-
1B nonimmigrant and other individuals
employed in the specific employment
similar—e.g., advanced degree(s)
required; educational achievements such
as grade point average or class rank;
strong positive reputation of the
University attended?

iv. Job responsibility and function.
Are the H-1B nonimmigrant's actual set
of job duties, responsibilities and
functions substantially similar to those
of other workers employed in the
specific occupation at issue?—e.g., are
they similar with respect to their major
or significant tasks? (Note: the job title
alone is not dispositive of this issue.
While like job titles presume like jobs
with similar job duties, responsibilities °
and functions, this presumption may be
rebutted with information regarding
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actual duties, responsibilities and
functions. Further, different job titles
alone are meaningless if the job duties.
responsibilities and functions are
substantially the same.)

v. Specialized knowledge. Is there any
specialized knowledge possessed by the
H-1B nonimmigrant or other
individuals—e.g., specialized research
field—that warrants a difference in pay?

vi. Other legitimate business factors.
Are there other legitimate business
factors which can be shown to provide a
bona fide basis for justifying different
compensation levels for H-1B
nonimmigrants and other workers
employed in the specific occupation?
“Legitimate business factors” are those
that it is reasonable to conclude are
necessary because they are related to
the job in question, conform to
recognized principles, or can be
demonstrated by accepted rules and
standards. Examples might include:
Professional distinctions such as
publications; development of a
particular patent; recipient of an
international prize; or other-
distinguishable; meritorious
performance rewarded by an existing
pay system. Some examples of
“illegitimate” factors to account for pay
differentials are: (a) Sex; {b) race; {c)
national origin; (d) age; (e) religion; (f)
alien willing to work for less; (g) alien
salary parity with peers in their country
of origin; or (h) alien abilities/
qualifications irrelevant to the position.

In determining the actual wage level
for the H-1B nonimmigrant, the
employer shall consider the wage level
paid to all other individuals with similar
experience and qualifications who are in
the same specific position—i.e., perform
the actual set of duties and
responsibilities to be performed by the
H-1B nonimmigrant. The Department
acknowledges that in rare
circumstances the H-1B nonimmigrant
may be sought for employment in a truly
unique position, i.e., one which is unlike
any other position at the workplace in
regard to the factors described above.
However, the Department cautions
employers that every few positions
would be considered by DOL to be truly
unique, since this distinction cannot be
established through differing job titles or
minor variations in day-to-day work
assignments where other individuals
with similar experience and
qualifications perform substantially the
same duties and responsibilities as the
H-~1B nonimmigrant. When a truly
unique job does exist for the H-1B
nonimmigrant at the place of
employment, the “actual wage" required
by the INA shall equal the wage paid by

the employer to the H-1B nonimmigrant.
Employers must keep in mind that the
“truly unique job™ concept applies only
to the employer's obligation regarding
the payment of “actual wage" and does
not extend to its obligation regarding
“prevailing wage.”

The following examples (all of which
are premised on the assumption that the
actual wage is no less than the
prevailing wage) are intended to
illustrate the factors discussed above:

Example #1

¢ Worker A is paid $10.00 per hour
and supervises two employees. Worker
B, who is equally qualified and performs
substantially the same job duties except
for supervising other employees, is paid
$8.00 per hour because he/she has no
supervisory responsibility.

The compensation differential is
acceptable because it is based upon a
relevant distinction in job duties,
responsibilities, and functions: the
difference in the level of supervision
provided by the two employees. The
actual wage for workers in this
occupation at the worksite with
supervisory responsibility is $10.00 per
hour; the actnal wage for workers in this
occupation at the worksite without
iupervisory responsibility is $8.00 per

our.

Excmple #2

» Systems Analyst A has experience
with a particular software which the
employer is interested in purchasing, of
which none of the employer’s current
employees have knowledge. The
employer buys the software and hires
Systems Analyst A on an H-1B visa to
train the other employees in its
application. The employer pays Systems
Analyst A more than its other Sysiems
Analysts who are otherwise equally
qualified and otherwise perform
substantially the same job duties.

The compensation differential is
acceptable because of the distinction in
the specialized knowledge and the job
duties of the employees. Systems
Analyst A, in addition to the
qualifications and duties normally
associated with this occupation at the
employer’s worksite, is also specially
knowledgeable and responsible for
trajning the employer's cther Systems
Analysts in a new software package. As
a result, Systems Analyst A commands
a higher actual wage.

Example #3

¢ An employer seeks a scientist to
conduct AIDS research in the
employer's laboratory. Research
Assistants A (a U.S, worker) and B {an
alien) both hold Ph.D’s in the requisite

field{s) of study and have the same
number of years of experience in AIDS
research. However, Research Assistant
A’s experience is on the cutting edge of
a breakthrough in the field and his/her
work history is distinguished by
frequent praise and recognition
demonstrated in writing and through
awards. Research Assistant B (the alien)
has a respectable work history but has
not conducted research which has been
internationally recognized. Employer
pays Research Assistant A $10,000 per
year more than Research Assistant B in
recognition of his/her unparalleled
expertise. The employer now wants to
hire a third Research Assistant on an H-
1B visa to help with the work.

The differential between the salary
paid Research Assistant A {the U.S.
worker) and Research Assistant B (the
alien) is acceptable because it is based
upon the specialized knowledge of
Research Assistant A, demonstrated in
writing. The employer is not required to
pay Research Assistant B the same
wage rate as that paid Research
Assistant A, even though they may have
the same job titles and substantially the
same duties and responsibilities. The
actual wage required for the third
Research Assistant, to be hired on an H~
1B visa, would be the wage paid to
Research Assistant B unless he/she has
internationally recognized expertise
similar to that of Research Assistant A.

Example #4

» Employer located in City X seeks
experienced mechanical engineers. In
City X, the prevailing wage for such
engineers is $49,500 annually. Employer
pays its mechanical engineers with 5 to
10 years of experience between $50.000
and $75,000 per year. Applicants A, B,
and C have virtually identical
experience and qualifications and will
perform substantially the same job
duties. Applicant A is from Japan, where
he/she earns the equivalent of $60,000
per year. Applicant B is from France and
had been earning the equivalzat of
$40,000 per year. Applicani C is from
India and had been earning the
equivalent of $20,000 per year. Employer
pays Applicant A $80,000 per year,
Applicant B $50,000, and Applicant C
$20,000. Employer has had a long-
established system of maintaining the
home-country pay levels of foreign
temporary workers.

The INA requires that the employer
pay the H-1B nonimmigrant at least the
actual wage or the prevailing wage,
whichever is greater, but there is no
prohibition against paying the H-1B
nonimmigrant a greater wage. Therefore.
Applicant A may lawfully be paid the
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$80,000 per year. Applicant C's salary,
however, at a rate of $20,000 per year, is
unacceptable under the law, even given
the employer's “long-established
system,” since it would be below both
the actual wage and the prevailing
wage. The latter situation is an example
of an illegitimate business factor—i.e.,
an established system to maintain
salary parity with peers in the country
of origin—which yields a wage below
the required wage levels.

b. Prevailing wage. Under the INA, as
amended by IMMACT and MTINA, the
employer is required to pay wages to the
H-1B nonimmigrant that are no less
than the actual wage or “the prevailing
wage level for the occupational
classification in the area of employment,
whichever is greater, based on the best
information available as of the time of
filing the application * * *.” In enacting
this provision, Congress recognized that
employers use a variety of legitimate
methods for determining appropriate
wages; Congress did not mandate
changes to these legitimate practices,
nor require the use of any specific
methodology to obtain the prevailing
wage. These interim final regulations
effectuate the Congressional directive
by providing a prospective H-1B
employer with a choice of alternative
ways to obtain the prevailing wage: (1)
Use a Davis-Bacon Act or the
McNamara-O'Hara Service Contract
Act; {2) use a collective bargaining
agreement; (3) request it from a State
Employment Security Agency (SESA);
{4) obtain it from an independent
authoritative source; or (5) rely on
another legitimate source. Regardless of
the source used, the figure obtained as
the “prevailing wage" must equal the
average of the rate of wages paid to
workers similarly employed in the area
of intended employment. “Similarly
employed" means having substantially
comparable jobs in the occupational
classification in the area of intended
employment.

These regulations specify that
employers have an affirmative
obligation to obtain the prevailing wage
rate for the occupation(s) within which
the H-1B nonimmigrant(s} will be
employed. This prevailing wage
determination must be based on the
“best information" available, which the
Department has identified in these
regulations. Where the employer uses
the SESA, union contracts, or federal
statutes as a source as described by the
Department, the employer will be
protected against complaints alleging an
inaccurate prevailing wage. A
description of “independent
authoritative source” surveys which

employers may use is also contained in
the regulations, which explain limited
circumstances in which the Department
will go behind the survey to determine
the prevailing wage in the event of a
complaint. Where the employer uses
another legitimate source, the employer
must be prepared to show, in the event
of a complaint, that the source for the
wage determination meets the standards
set in the regulations. If this is shown,
the Department may accept this
determination of prevailing wage. If the
employer cannot sufficiently
demonstrate the legitimacy of its
prevailing wage and the Department is
required to make a post-attestation
prevailing wage determination through
the SESA, no wage violation will be
found where the employer is, in fact,
paying at least the higher of the actual
or prevailing wage. However, if the
employer cannot sufficiently
demonstrate the legitimacy of its
prevailing wage and the employer is
paying beneath the required wage rate,
back pay will be assessed and,
depending upon the facts and
circumstances, the employer may be
found to have willfully violated the
wage requirement, which will result in
debarment and may result in civil
money penalties. If the employer ignores
its affirmative obligation to obtain a
prevailing wage rate and is found to
have paid wages beneath the required
wage rate, back pay will be assessed
and the employer will be found to have
willfully violated the wage
requirements, which will result in
debarment and may result in civil
money penalties.

i. Sources. The Department believes
the following sources to be the “best
information" for determining the
prevailing wage. These sources are
listed in their order of priority and are
premised on their accurate application
to the occupation which encompasses
the specific employment in question.
Employers are not mandated to use any
specific source.

1. A wage rate established by DOL
under the Davis-Bacon Act or the
McNamara-Q’'Hara Service Contract
Act.

2. A collectively bargained wage rate
contained in a union contract to which
the employer is a party.

3. A prevailing wage determination
provided in writing by the State
Employment Security Agency. See 20
CFR 656.40.

4. A prevailing wage obtained from an
independent authoritative source, as
defined in § _.715 of the regulations.

5. A prevailing wage obtained from
another legitimate source of wage
information, as described in
§ __.730(e}{1)(ii)(C)(3) of the regulations.

ii. SESA. The employer should submit
a request for a prevailing wage
determination, in writing, to the SESA,
which will determine whether the

- occupation is covered by a Davis-Bacon

Act or Service Contract Act wage
survey, and, if not, whether the SESA
has on file current prevailing wage
information for the occupation. This
information shall be provided by the
SESA to the employer in writing in a
timely manner. Where the prevailing
wage is not immediately available
through one of these sources, the SESA
will conduct a prevailing wage survey
using the methods outlined at 20 CFR
656.40. Employers may challenge a
SESA prevailing wage determination
through the Employment Service
complaint system. See 20 CFR part 658,
subpart E. Any such challenge, however,
shall not require the SESA to divulge
any employer wage data which was
collected under the promise of
confidentiality.

If the employer is unable to wait for
the SESA to produce a prevailing wage
for the requested occupation, the
employer may rely on other legitimate
sources of available wage information.
If the employer later discovers, upon
receipt of the prevailing wage
determination from the SESA, that the
information relied upon produced a
wage that was below the SESA-
determined prevailing wage for the
occupation for the area of intended
employment and the employer was
paying below the required wage, no
violation will be found if the employer
retroactively compensates the H-1B
nonimmigrant(s), within thirty days of
obtaining the SESA determination, for
the difference between the wage paid
and the prevailing wage.

In all situations where the employer
obtains the prevailing wage
determination from the SESA and
maintains a copy of the SESA document,
the Department will accept that
prevailing wage determination as
correct and in an investigation will not
question the determination’s validity. A
complaint alleging the inaccuracy of a
SESA prevailing wage determination, in
these cases, will not be investigated.

iii. Independent authoritative source.
These regulations also permit the
employer to use an independent
authoritative wage source, as defined in
§ __.715 of subpart H, in lieu of a SESA
prevailing wage determination. Where
all criteria for independent authoritative
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source surveys are met, and where the
survey has been applied correctly to the
nccupation and to the geographic area,
the Department will not investigate a
complaint which merely alleges that the
attested prevailing wage is incorrect,
unless the Department has significant
evidence regarding the prevailing wage
for that occupation in the area which
shows that the prevailing wage varies
substantially from the attested wage.
The employer may arrange for the
conduct of a prevailing wage survey by
an independent authoritative source;
such a procedure must be free of fraud
or misrepresentation, must comply with
all the criteria regarding the
independent authoritative source, and
must apply sound survey methodology
(20 CFR 656.40 and TAG No. 656) to
current wage data.

iv. Other legitimate source. If the
employer chooses to rely on other
legitimate sources of wage data to
obtain the prevailing wage pursuant to

§ _.730(e)(1)(ii)(C){3) of the regulations,
the employer will be required to
demonstrate the legitimacy of the
prevailing wage in the event a complaint
is filed. If the employer is unable to
demonstrate the legitimacy of the wage
to the satisfaction of the Department in
the event of an investigation, the
Department will make its own prevailing
wage determination through the SESA
and will assess back wages based on
that determination. For example, a
legitimate wage would be based on a
survey that is reasonable and consistent
with recognized standards and
principles used in the field; and would
be fully documented and supportable.
The Department will not, in any case,
undertake to “validate” the methodology
used in the employer’s “other” source,
nor conduct research to determine the
source's legitimacy or accuracy in
calculating the prevailing wage; this
burden remains with the employer.

In summary, regardless of the source
of data which a prospective H-1B
employer chooses to use, the employer
shall have the burden of proving the
validity of any prevailing wage obtained
from a non-SESA source in the event a
complaint is filed. The employer must
therefore develop and retain
documentation regarding the method
and data it used to obtain the prevailing
wage. The employer also is required to
update the documentation supporting
the prevailing wage rate every 24
months from the date the application is
certified, and to pay the H~1B
nonimmigrant at least the greater of the
actual or the updated prevailing wage
for the specific employment in question

for the entire period of the H-1B
nonimmigrant's employment.
Furthermore, if the employer's failure to
pay the required wage is found to have
been willful, the employer will be
assessed civil money penalties and be
debarred from the employment of aliens.

c. In-kind wages. Employers are
required to determine the applicable
“actual wage” and “prevailing wage™
based only on cash wages paid
(excluding fringe benefits). However
some employers have represented that,
in the past, foreign workers who earned
less than U.S.-level wages in their home
country have been paid a cash wage
lower than U.S. workers during
temporary employment in the U.S,, but
have received “in-kind" perquisites or
payments other than cash, so that their
total compensation package is
equivalent to that of U.S. workers and
so that their re-entry into their home-
country wage scale is not a difficult
adjustment. Although the final policy
decision has not yet been made, the
Department is considering whether to
permit the H-1B employer to claim wage
credit for the actual cost or fair market
value {whichever is less) of such
perquisites or payments (excluding
fringe benefits) in determining whether
the employer is meeting its wage
payment obligations. The Department
conterplates that such payments or
perquisites would be considered as
creditable H-1B wages only if: (1) They
are for the benefit of the H-1B
nonimmigrant{s) and do not, in any way,
accrue to the benefit of the employer;
and (2) they are provided only to the H~
1B nonimmigrant(s) and are not
provided to the employer’s other (non-
H-1B) employees. Comments are invited
as to whether such payments should be
credited, and as to the types of
payments or perquisites that, under
these limitations, would be appropriate
for consideration in this regard.

Since the “in-kind” wage credit is in
recognition, in part, of the
nonimmigrant's future return home, it is
inappropriate for use in the permanent
alien labor certification program and is
not being considered for that program.
See 20 CFR part 656. A further
distinction is the continuing enforcement
role DOL has under the H-1B program,
which does not exist for the resident
alien worker. See 8 U.S.C. 1182 (a)(5)(A)
and (n)(2).

On policy grounds, “in-kind" wage
credit is also not being considered for
the H-2A farmworker, H-2B
nonprofessional worker, H-1A
registered nurse, and F-1 student
programs. In each of those programs the

occupation is low-paid (e.g., H-2A
farmworkers) or Congress has
expressed an intent to raise the wages
and working conditions of the workers
(e.g., H-1A nurses}.

2. Prevailing Working Conditions

The INA requires employers to state
that the employment of H-1B
nonimmigrants will not adversely affect
the working conditions of U.S. workers
similarly employed. 8 U.S.C.
1182{n)(1){A){ii). MTINA made no
changes to this statutory requirement
regarding the working conditions
statement. The Depariment's
interpretation is that the INA intends
that prevailing working conditions be
treated according to the current
regulations for the permanent alien
labor certification program. See 20 CFR
part 658. These regulations therefore
require that prevailing working
conditions be determined on a post-
complaint basis as is currently done in
the permanent program. See 20 CFR
656.24(b)(3). Thus, in the event of a
complaint under the H-1B program, the
employer must present credible proof of
prevailing working conditions for the
occupations at issue. Such proof may
include surveys canducted by
employers, published independent
studies or articles which discuss the
conditions in the industry and locale,
and other relevant information. The
regulations have been clarified to
correct any misperception employers
may have that they must conduct a
“prevailing working conditions survey”
prior to filing an application.

3. Supporting Documentation

The Department considered whether
employers should be required to submit
supporting documentation with the labor
condition application or whether such
documentation should be maintained by
the employer at the place of
employment. The amended INA requires
that a copy of each application and such
accompanying documents as are
necessary be available for public
examination at the employer’s principal
place of business or place of
employment.

The Department has concluded, and
the regulations provide, that the
employer need not submit supporting
documentation to DOL with the labor
condition application, because the
Department will not examine the
application in detail prior to
certification. Instead, the employer is
required to develop documentation to
support certain labor condition
application elements and maintain it at
the place of employment or the
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employer's principal place of business in
the U.S.. so that the employer can carry
its burden of proof in the event of an
investigation.

The employer is required to develop
and maintain supporting documentation
regarding the actual wage, the prevailing
wage, and the required notice to
employees. There are no specific
documentation requirements regarding
the "no strike or lockout” and “working
conditions” attestations, but the
employer has the burden of proving the
validity of its statements in the event a
complaint is filed. The Department
suggests that employers keep any
pertinent information they may have
regarding prevailing working conditions:
such information could, for instance,
ducument the fringe benefit plan at the
employer's facility.

The application and the required
supporting documentation for the
application must be maintained by the
employer for a period of one year
beyond the end of the period of
employment specified on the labor
condition application or one year from
the date the labor condition application
was withdrawn, except that, in the
event a timely complaint is filed, the
documentation must be retained until
the complaint is resolved through the
enforcement process set out in the
regulations. Payroll records.
documenting the payment of the
required wages, must be retained for
three years from the date(s) of the
creation of the record(s), except that in
the event a timely complaint is filed, all
payroll records must be retained until
the complaint is resolved through the
enforcement process.

The documentation requirements of
the INA were amended by MTINA in
one particular section, having to do with
public access and notice. This does not
affect the overall documentation to be
maintained by the employer in support
of its application in the event a
complaint is filed which is not available
to the public. One sentence in INA
Section 212{n)(1}{D) (8 U.S.C.
1182{n){1){D)} was changed from:

The employer shall make available for public
examination, within one working day after
the date on which an application under this
paragraph is filed, at the employer's principal
place of business or worksite, a copy of each
such application (and accompanying
documentation).

to:

The employer shall make available for public
examination, within one working day after
the date on which an application under this
paragraph is filed, at the employer's principal
place of business or worksite, a copy of each
such applicatien (and such accompanying

documents as are necessary). [Emphases
added.}

To implement this modification, and to
achieve the statutory purpose of
assuring that the public has sufficient
information to be aware of and
understand the bases for an employer’s
application, and the representations and
commitments therein, the Department
has revised the regulations to specify
the minimum requirements for
documents that must be made available
to the public. Employers are required to
make available for public examination a
copy of each labor condition application
filed, accompanied by:

(1) Documentation which provides the
wage rate to be paid the H-1B
nonimmigrant and a description of the
system that the employer used to set the
“actual wage"—e.g., memorandum to
the file summarizing the system or a
copy of the employer's pay system
(payroll records are not required,
although they must be made available to
the Department in an enforcement
action).

{2) A copy of the documentation the
employer used to establish the
“prevailing wage” for the occupation(s)
for which the H-1B nonimmigrant(s) is/
are sought-~e.g., copy of SESA
prevailing wage determination,
memorandum documenting “other
legitimate source” relied upon as to the
prevailing wage, the “independent
authoritative source” document, or
documentation showing the wage
finding for the “other legitimate source”
(a general description of the source and
methodology is all that is required to be
made available for “public”
examination; the underlying individual

_wage data relied upon to determine the

prevailing wage is not a *‘public” record,
although it must be made available to
the Department in an enforcement
action); and,

(3) A copy of the document(s) with
which the employer has satisfied the
union/employee notification
requirement of § _.730(h).

C. DOL Review of Labor Condition
Applications

1. Level of Review

MTINA amends the INA to require the
Department to review the labor
condition application only *“for
completeness and obvious
inaccuracies.” 8 U.S.C. 1182(n)(1).
Unless it is found that the application is
incomplete or contains obvious
inaccuracies (which includes whether
the Wage and Hour Division
(Administrator) has disqualified the
employer from employing H-1B
nonimmigrants), certification shall be

provided within 7 working days of the-
date the application is received and
date-stamped by the Department. Id.

2. Specialty Occupation

The INA defines a “specialty
occupation” as one which requires the
theoretical and practical application of a
body of highly specialized knowledge,
and which requires the attainment of a
bachelor’s or higher degree in the
specific specialty (or its equivalent). 8
U.S.C. 1184(i)(1). In addition, the INA
requires the prospective H-1B alien to
possess the following qualifications: Full
state licensure to practice in the
occupation, if required; and either (i)
completion of a bachelor’s or higher
degree in the specific specialty (or its
equivalent), or {ii) experience in the
specialty equivalent to the completion of
such a degree and expertise in the
specialty through progressively
responsible positions relating to the
specialty. 8 U.S.C. 1184(i)(2).

It has been the responsibility of INS to
determine whether an alien and the
occupation met the requirements for an
H-1B visa. The interim final regulations
reflect a continuation of this approach.
INS will continue to have, under the H-
1B program, the responsibility for
determining whether the occupation and
alien meet the requirements for an H-1B
visa, after receiving the employer’s
petition with the DOL-approved labor
condition application attached. A
determination by INS that the
occupation or alien does not qualify for
an H-1B visa is appealed only through
relevant INS and Department of Justice
procedures.

This approach is in keeping with the
intent of the INA—that DOL review be
simple and streamlined, and that worker
safeguards be provided by a complaint-
driven enforcement system.

3. Fashion Models

1t is the responsibility of INS to
determine whether an alien and the
occupation meet the requirements for an
H-1B visa. This interim final rule
reflects this approach with respect to
aliens in specialty occupations, and this
revised interim final rule reflects that
INS also will make determinations on
whether an H-1B fashion model is of
“distinguished merit and ability". 8
U.S.C. 1101(a)(15)(H)(i)(b); Public Law
102-232 sec. 207(b).

D. Confidentiality of Employer
Information

Many commenters raised the issue of
the confidentiality of employer-provided
information. These commenters strongly
recommended that the Department make
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every effort to protect confidential
employer information provided to the
Department as part of the labor
condition application. While the
Department recognizes these concerns,
the INA, 4s amended by IMMACT and
MTINA, requires that the employer
make available for public examination a
copy of the labor condition application
and such accompanying documents as
are necessary, within one working day
after the date on which an application is
filed with DOL. 8 U.S.C. 1182(n)(1); see
also 8 U.S.C. 1182(n)(1)(C); and Public
Law 102-232 section 303(a}{7)(B)(iii).
Although the Department does not
require any documentation to be
submitted to it along with the labor
condition application, the regulations
require that certain documentation must
be available for public examination at
the place of employment. In addition,
employers should note that if a
complaint is filed, an investigation
conducted, and a hearing held, any
employer information submitted as
evidence at the hearing will become a
matter of public record; such
information may well be more extensive
than that which the employer must make
available for public examination. See 8
U.S.C. 1182(n)(2).

E. Discouraging Frivolous Complaints

Many commenters urged the
Department to take steps to discourage
frivolous complaints. The Department
notes that IMMACT itself addresses this
concern by permitting only “any
aggrieved person or organization
(including bargaining representatives)"
to file a complaint. 8 U.S.C.
1182(n)(2)(A). In addition, under the
Department's interim final regulations
an investigation will be initiated only
after DOL determines that there is
reasonable cause to believe a violation
has occurred.

F. Complaint, Investigation and Hearing

Section 212{n)(2) of INA requires that
the Department establish a system to
conduct investigations to determine
whether an employer failed to meet a
condition specified in the labor
condition application or misrepresented
a material fact on its application. 8
U.S.C. 1182(n)(2). The regulations
provide tht the Wage and Hour
Administrator may conduct
investigations of potential violations of
the law only pursuant to a complaint.

G. Administrative Law Judge Hearing
and Discretionary Review by the
Secretary

Section 212(n}{2)(B) requires that the
Secretary provide interested parties an
opportunity for a hearing within 60 days

of the date of the investigative
determination, and issue findings within
60 days of the date of the hearing.

Because of this compressed time
frame, the regulations require that a
request for hearing be filed directly with
the Chief Administrative Law Judge no
later than 15 days from the date of the
Administrator’s determination. Further,
because of the problems of proof to be
anticipated in an administrative hearing
on factual issues of prevailing wages
and working conditions which may be
virtually impossible to address except
through hearsay reports of surveys, or
for which crucial witnesses and other
evidence may be unavailable except
through hearsay since, for example, the
witnesses are located outside the U.S,,
the interim final regulations specify that
the Department's rules of evidence shall
not apply.

-An opportunity for discretionary
review by the Secretary is afforded by
the interim final regulations, with short
deadlines in accordance with the
statutory intent for expedited
dispositions. Any interested party may
request such review, and the Secretary
shall determine what matters, if any,
will be reviewed.

H. Penalties

If the employer does not meet the
applicable standard regarding wages,
working conditions, and strikes or
lockouts, notification of bargaining
representatives or employees, or
misrepresentation of a material fact in
the application, it may result in the
imposition of administrative remedies:
(1) Civil money penalties in an amount
not to exceed $1,000 per violation; (2)
employers being barred from filing
applicalions or attestations with the
Department to employ aliens on either a
permanent or temporary basis for at
least one year; and (3) employers being
ordered to provide for payment of back
wages. 8 U.S.C. 1182(n}(2}) (C) and (D).

In the MTINA amendments to the
INA, Congress created a new standard
for the imposition of civil money
penalties (CMPs) and the debarment
sanction for an H-1B employer’s
violation of its wage or working
conditions obligations. 8 U.S.C.
1182(n}(2)(C); see Public Law 102-232
section 303(a)(7)(B)(iv). Where the
Secretary finds that an employer has
failed to pay the required wages, the
amended statute requires the
Department to collect back wages (only
for H-1B nonimmigrant employees, not
for U.S. workers) “whether or not a
[civil money penalty or debarment]
penalty * * * has been imposed.” 8
U.S.C. 1182(n)(2)(D); see Public Law 102~
232 section 303(a)(7)(B) (v) and (vi). The

amended statute also specifies that the
Department may impose CMPs and shall
report the employer to the INS for
debarment from the employment of
aliens only where the Department finds
“a willful failure to meet [the required
wage and working conditions]
paragraph [of the H-1B provision]”. 8
U.S.C. 1182(n)(2){C). Thus, the statute
imposes a “willful” standard for
imposition of penalties (CMPs and
debarment), but imposes no standard for
the severity of wage violations for the
collection of back wages. In commenting
on this amendment, sponsor Senator
Simpson stated that “by [willful failure]
we mean a knowing disregard for the
requirements of these (wage and
working conditions] paragraphs. If an
employer establishes a good faith basis
for its determinations, that will be a
complete defense to a charge of willful
failure to meet its obligations.” 137
Cong. Rec. $18243 (daily ed. Nov. 26,
1991). Sponsor Senator Kennedy
similarly described the intended
meaning of “willful failure.” 137 Cong.
Rec. 518245 (daily ed. Nov. 26, 1991).

The “willful” standard is well
established in federal labor standards
law, and the Department has concluded
(based on settled principles of statutory
construction) that Congress knew of this
standard and intended for it to be
applied in the similar context of the H~
1B wage and working conditions
requirements. The “wiliful” standard in
question is found in Supreme Court's
decision in Brock v. Richland Shoe Co.,
486 U.S. 128, 133 (1988) applying a
provision of the Fair Labor Standards
Act (FLSA), where a third year of wages
may be recovered only for willful

. violations. The Court held that an

employer is to be found in “willful”
violation where the employer “knew or
showed reckless disregard for the matter -
of whether its conduct was prohibited
by the (FLSA)." See also Trans World
Airlines v. Thurston, 469 U.S. 111, 127
{1985). The Supreme Court’s standard
would preclude a finding of
“willfulness” where an employer had
acted in good faith. In revising the
regulations for the assessment of civil
money penalties and notification to the
Attorney General for debarment of an
employer who is found to have willfully
failed to pay the required wages or
provide the required working conditions.
the Department has adopted the Court's
standard.

IV. Summary

The Department welcomes comments
on any issues addressed in the October
22,1991, interim final regulations or this
revised interim final rule, and on any
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issues not addressed that commenters
believe need to be addressed.

Regulatory Impact and Administrative
Procedure

E.O. 12291

The rule does not have the financial or
other impact to make it a major rule and,
therefore, the preparation of a
regulatory impact analysis is not
necessary. See Executive Order 122012, 3
CFR, 1981 Comp., Page 127, 5 U.S.C. 601
note.

Regulatory Flexibility Act

The Department of Labor has notified
the Chief Counsel for Advocacy, Small
Business Administration, and made the
certification pursuant to the Regulatory
Flexibility Act at 5 U.S.C. 605(b), that
the rule does not have a significant
economic impact on a substantial
number of small entities.

Nevertheless, interested parties are
requested to submit, as part of their
comments on this rule, information on
the potential economic impact of the
rule.

Effective Date

The interim final rule was effective on
October 1, 1991. IMMACT provided that
the H-1B program for nonimmigrant
aliens in specialty occupations began on
that date, and MTINA is retroactively
effective as of that date. Public Law 102-
232 section 310{a); Public Law 101-649
sec. 231. Absent immediate changes to
the standards for this program,
employers would not be fully aware of
their responsibilities. Further, MTINA
requires DOL to issue, by January 2,
1992, interim final or final rules to
implement that law’s changes to the H~-
1B program. Public Law 102-232 section
303(b)(8). For those reasons, the
Department of Labor has found good
cause to exist to make the amendments
in this document effective on the
statutory effective date of October 1,
1991, without prior notice and comment.
5 U.S.C. 553(d)(3). Nevertheless, the
Department invites interested members
of the public to comment on the October
22,1991 interim final rule and on this
revised interim final rule, for the period
set forth in the “DATES” section above.

Catalog of Federal Domestic Assistance
Number

This program is not yet listed in the
Catalog of Federal Domestic Assistance.

List of Subjects
20 CFR Part 655

Administrative practice and
procedure, Agriculture, Aliens,
Crewmembers, Employment,

Enforcement, Fashion models, Forest
and forest products, Guam, Health
professions, Immigration, Labor,
Longshore work, Migrant labor, Nurse,
Penalties, Registered nurse, Reporting
and recordkeeping requirements,
Specialty occupation, Students, Wages.

29 CFR Part 507

Administrative practice and
procedures, Aliens, Employment,
Enforcement, Fashion models,
Immigration, Labor, Penalties, Reporting
and recordkeeping requirements,
Specialty occupation, Wages.

Text of the Joint Rule

The text of the interim final joint rule
as adopted by ETA and the Wage-Hour
Division, ESA., in this document appears
below:

Subpart H—Labor Condition Applications
and Requirements for Empioyers Using
Aliens on H-1B Visas in Specialty
Occupations and as Fashion Models

Sec.

_.__.700 Purpose, procedure and
applicability of subparts H and 1 of this
part.

___..705 Overview of responsibilities.

—710 Complaints.

-—.715 Definitions.

—..720 Addresses of Department of Labor
regional offices.

_.__.730 Labor condition application.

____.740 Labor condition application
determinations.

—.750 Validity period of the labor
condition application.

760 Public access; retention of records.

Subpart I—Enforcement of H-1B Labor
Condition Applications

Sec.

____.800 Enforcement authority of
Administrator, Wage and Hour Division.

805 Complaints and investigative
procedures.

_.—.810 Remedies.

____815 Written notice and service of
Administrator’s determination.

— 820 Request for hearing.

_....825 Rules of practice for administrative
law judge proceedings.

—.B30 Service and computation of time.

835 Administrative law judge
proceedings.

-840 Decision and order of
administrative law judge.

___.845 Secretary's review of
administrative law judge's decision.

——.850 Administrative record.

855 Notice to the Employment and
Training Administration and the
Attorney General.

Subpart H—Labor Condition
Applications and Reguirements for
Employers Using Aliens on H-1B Visas
In Speciaity Occupations and as
Fashion Models

§____.700 Purpose, procedure and
applicability of subparts H and 1.

{a) Purpose. The Immigration and
Nationality Act (INA), with respect to
nonimmigrant workers entering the
United States (U.S.) on H-1B visas:

(1) Establishes an annual ceiling of
65,000 (exclusive of spouses and
children) on the number of aliens who
may be issued H-1B visas;

(2) Defines the scope of eligible
occupations for which nonimmigrants
may be issued H~1B visas and specifies
the qualifications that are required for
entry as an H-1B nonimmigrant;

(3) Requires an employer seeking to
employ H-1B nonimmigrants to file a
labor condition application with and
have it certified by the Department of
Labor {(DOL) before an alien may be
provided H-1B status by the
Immigration and Naturalization Service
{INS); and

(4) Establishes a system for the receipt
and investigation of complaints, as well
as for the imposition of fines and
penalties for misrepresentation or for
failure to fulfill a condition of the labor
condition application. 8 U.S.C.
1101(a)(15)(H){1){b}, 1182{n),
1184{g){1)(A), and 1184(i).

(b) Procedure for obtaining an H-1B
visa. Before a nonimmigrant alien may
work in a “specialty occupation” or as a
fashion mode) of distinguished merit and
ability in the United States under an H-
1B visa, the alien must receive that H-1B
visa from the Department of State
{DOS). There are certain steps in the
process which leads to the issuance of
an H-1B visa. These steps shall be
followed in sequence and are as follows:

(1) First, an employer shall submit to
DOL, and ebtain DOL certification of, a
labor condition application. The
requirements for obtaining a certified
labor condition application are provided
in this subpart. The labor condition
application (Form ETA 9035) and
instructions may be obtained from DOL
Regional Offices listed in § ___.720 of
this part.

(2) After obtaining DOL certification
of a labor condition application, the
employer may submit a petition (INS
Form 1-129), together with the certified
labor condition application, to INS,
requesting H-1B classification for the
alien. The requirements concerning the
submission of a petition to, and its
processing by, INS are set forth in INS
regulations, The INS petition (Form I-
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129) may be obtained from an INS
district or area office.

{c) Applicability. Subparts H and [ of
this part apply to all employers seeking
to employ aliens on H-1B visas in
specialty occupations or as fashion
models of distinguished merit and
ability.

§ 708 Overview of responsibliities.

Three federal agencies are involved in
the process which leads to the issuance
of an H-1B visa, and the responsibilities
which continue after the visa is issued.
The employer also has continuing
responsibilities under the process. This
section briefly describes the
responsibilities of each of these entities.

{a) Department of Labor
responsibilities. DOL administers the
labor condition application process and
enforcement provisions.

(1) The Employment and Training
Administration (ETA), DOL, is
responsible for receiving and making
determinations on labor condition
applications in accordance with subpart
H of this part. ETA is also responsible
for compiling and maintaining a list of
labor condition applications and shall
make such list available for public
examination at the Department of Labor,
200 Constitution Avenue, NW,, room
N4456, Washington, DC 20210.

(2) The Employment Standards
Administration (ESA), DOL, is
responsible, in accordance with subpart
I of this part, for investigating and
resolving any complaints filed with DOL
concerning labor condition applications
or the employment of H-1B
nonimmigrants.

{b} immigration and Naturalization
Service (INS) and Department of State
(DOS) responsibilities. The Immigration
and Naturalization Service (INS) shall
receive the employer's petition (INS
Form I-129) with the DOL-certified labor
condition application attached. INS is
responsible for approving the alien's H-
1B visa classification. In doing so, the
INS determines whether the occupation
named in the labor condition application
is a specialty occupation or whether the
alien is a fashion model of distinguished
merit and ability and whether the
qualifications of the alien meet the
statutory requirements for H-1B visa
classification. If the petition is approved,
INS will notify the U.S. Consulate where
the alien intends to apply for the visa
unless the alien is in the U.S. and
eligible to adjust status without leaving
this country. See 8 U.S.C.-1184(i). The
Department of State, through U.S.
Embassies and Consulates, is
responsible for issuing H-1B visas.

(c) Employer’s responsibilities. Each
employer seeking an H-1B

nonimmigrant in a specialty occupation
or as a fashion model of distinguished
merit and ability has several
responsibilities.

(1) The employer shall submit a
completed labor condition application
on Form ETA 9035 and one copy to the
regional office of ETA serving the area
where the alien will be employed. If the
labor condition application is certified
by ETA, a copy will be returned to the
employer.

{2) The employer shall make a filed
labor condition application and
necessary supporting documentation (as
identified under this subpart) available
for public examination at the employer's
principal place of business in the U.S. or
at the place of employment within one
working day after the date on which the
labor condition application is filed with
ETA.

(3) The employer then may submit a
copy of the certified labor condition
application to INS with a completed
petition (INS Form 1-129) requesting H-
1B classification.

{4) The employer should not allow the
alien to begin work, even though a labor
condition application has been certified
by DOL, until INS grants the alien
authorization to work in the United
States for that employer.

(5) The employer shall develop
sufficient documentation to meet its
burden of proof with respect to the
validity of the statements made in its
labor condition application and the
accuracy of information provided in the
event that such statement or information
is challenged. The employer shall also
maintain such documentation at its
place of business in the U.S. and shall
make such documentation available to
DOL for inspection and copying upon
request.

§ —..710 Complaints.

Complaints concerning
misrepresentation in the labor condition
application or failure (including a
substantial or willful failure) of the
employer to meet a condition specified
in the application shall be filed with the
Administrator, Wage and Hour Division
{Administrator}, ESA, according to the
procedures set forth in subpart I of this
part. The Administrator shall then
investigate if reasonable cause is found,
and, where appropriate, after an
opportunity for a hearing, assess
sanctions and penalties.

§ —.715 Definitions.

For the purposes of subparts H and I
of this part:
Actual wage means the wage rate
paid by the employer to all individuals

with experience and qualifications

similar to the H-1B nonimmigrant’s
experience and qualifications for the
specific employment in question at the
place of employment.

Administrative Law Judge means an
official appointed pursuant to 5 U.S.C.
3105.

Administrator means the
Administrator of the Wage and Hour
Division, Employment Standards
Administration, Department of Labor,
and such authorized representatives as
may be designated to perform any of the
functions of the Administrator under
subpart H or I of this part.

Area of intended employment means
the area within normal commuting
distance of the place (address) of
employment where the H-1B alien is or
will be employed. If the place of
employment is within a Metropolitan
Statistical Area {MSA), any place within
the MSA is deemed to be within normal
commuting distance of the place of
employment. If there is no MSA then the
area of intended employment is the area
within normal commuting distance of
the place of employment.

Attorney General means the chief
official of the U.S. Department of Justice
or the Attorney General's designee,

Authorized agent and authorized
representative mean an official of the
employer who has the legal authority to
commit the employer to the statements
in the labor condition application.

Certification means the determination
by a certifying officer that a labor
condition application is not incomplete
and does not contain obvious
inaccuracies.

Certify means the act of making a
certification.

Certifying Officer and Regional
Certifying Officer mean a Department of
Labor official, or such official’s
designee, who makes determinations
about whether or not to certify labor
condition applications.

Chief Administrative Law Judge
means the chief official of the Office of
the Administrative Law Judges of the
Department of Labor or the Chief
Administrative Law Judge’s designee.

Department and DOL mean the
United States Department of Labor.

Division means the Wage and Hour
Division of the Employment Standards
Administration, DOL.

Employer means:

(1) A person, firm, corporation,
contractor, or other agsociation or
organization in the United States which
suffers or permits a person to work
within the United States; ,

(2) Which has an employer-employee
relationship with respect to employees
under this part, as indicated by the fact
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that it may hire, pay, fire, supervise or
otherwise control the work of any such
employee; and

(3) Which has an Internal Revenue
Service tax identification number

Employment and Training
Administration (ETA) means the agency
within the Department which includes
the United States Employment Service
(USES]).

Employment Standards
Administration (ESA) means the agency
within the Department which includes
the Wage and Hour Division.

Immigration and Naturalization
Service (INS) means the component of
the Department of Justice which makes
the determination under the INA on
whether to grant visa petitions of
employers seeking the admission of
nonimmigrant aliens under H-1B visas
for the purpose of employment.

INA means the Immigration and
Nationality Act, as amended, 8 U.S.C.
1101 et seq

Independent authoritative source
means a professional, business, trade,
educational or governmental
association, organization, or other
similar entity, not owned or controlled
by the employer which has a recognized
expertise in an occupational field.

Independent authoritative source
survey means a survey of wages
conducted by an independent
authoritative source and published in a
book, newspaper, periodical, loose-leaf
service, newsletter, or other similar
medium, within the 24-month period
immediately preceding the filing of the
employer’s application and each
succeeding 24-month prevailing wage
update. Such survey shall:

(1) Reflect the average wage paid to
workers similarly employed in the area
of intended employment; '

(2} Be based upon recently collected
data—e.g., within the 24-month period
immediately preceding the date of
publication of the survey: and

(3) Represent the latest published
prevailing wage finding by the
authoritative source for the occupation
in the area of intended employment.

Lockout means a labor dispute
involving a work stoppage, wherein an
employer withholds work from its
employees in order to gain a concession
from them.

Occupation means the occupational or
job classification in which the H-1B
alien is to be employed.

Period of intended employment means
the time period between the starting and
ending dates inclusive of the H-1B
alien s intended period of employment
in the occupational classification at the
place of employment as set forth in the

. labor condition application,

Place of employment means the -
worksite or physical location where the
work is performed.

Required wage rate means the rate of
pay which is the higher of:

(1) The actual wage for the specific
employment in question; or

(2) The prevailing wage rate (adjusted
every 24 months) for the occupation in
which the H-1B alien is to be employed
in the geographic area of intended
employment. The prevailing wage rate
must be no less than the minimum wage
required by Federal, State, or local law.

Secretary means the Secretary of
Labor or the Secretary's designee.

Speciality occupation means an
occupation that requires theoretical and
practical application of a body of highly
specialized knowledge, and attainment
of a bachelor's or higher degree (or its
equivalent) in the specific specialty as a
minimum for entry into the occupation
in the United States. The alien in a
specialty occupation shall possess the
following qualifications:

(1) Full state licensure to practice in
the occupation, if licensure is required
for the occupation;

{2) Completion of the required degree;
or

(3) Experience in the specialty
equivalent to the completion of such
degree and recognition of expertise in
the specialty through progressively
responsible positions relating to the
specialty. 8 U.S.C. 1184(i).
Determinations of specialty occupation
and of alien qualifications are made by
INS.

Specific employment in question
means the set of duties and
responsibilities performed or to be
performed by the H-1B nonimmigrant at
the place of employment.

State means one of the 50 States, the
District of Columbia, Guam, Puerto Rico,
and the U.S. Virgin Islands.

State employment security agency
(SESA) means the State agency
designated under section 4 of the
Wagner-Peyser Act to cooperate with
USES in the operation of the national
system of public employment offices.

Strike means a labor dispute wherein
employees engage in a concerted
stoppage of work (including stoppage by
reason of the expiration of a collective-
bargaining agreement) or engage in any
concerted slowdown or other concerted
interruption of operation. *

United States Employment Service
(USES) means the agency of the
Department of Labor, established under
the Wagner-Peyser Act, which is
charged with administering the national
system of public employment offices.

Wage rate means the remuneration
{exclusive of fringe benefits) to be paid

in terms of amount per hour, day, month
or year

§___.720 Addresses of Department of
Labor regional offices.

Region I {Connecticut, Maine,
Massachusetts, New Hampshire, Rhode
Island, and Vermont): One Congress Street
10th Floor, Boston, Massachusetts 02114-
2021. Telephone: 617-565-4446.

Region II (New York, New Jersey Puerto
Rico, and the Virgin Islands): 201 Varick
Street, room 755, New York, New York 10014.
Telephone: 212-337-2188.

Region 111 (Delaware, District of Columbia,
Maryland, Pennsylvania, Virginia, and West
Virginia): Post Office Box 8796, Philadelphia,
Pennsylvania 19101. Telephone: 215-596—
6363.

Region IV (Alabama, Florida, Georgia,
Kentucky Mississippi, North Carolina, South
Carolina, and Tennessee): 1371 Peachtree
Street, NE., Atlanta, Georgia 30309.
Telephone: 404-347-3938.

Region V (Ilinois, Indiana, Michigan,
Minnesota, Ohio, and Wisconsin): 230 South
Dearborn Street, Room 605, Chicago, Illinois
80604. Telephone: 312-353-1550.

Region VI (Arkansas, Louisiana, New
Mexico, Oklahoma. and Texas): 525 Griffin
Street. room 314, Dallas, Texas 75202.
Telephone: 214-767-4989.

Region VII (lowa, Kansas, Missouri, and
Nebraska): 811 Walnut Street, Kansas City
Missouri 64106. Telephone: 816-426-3796.

Region VIII'{Colorado, Montana, North
Dakota, South Dakota, Utah, and Wyoming):
1961 Stout Street, 16th Floor Denver,
Colorado 80294. Telephone: 303-844-4613.

Region IX (Arizona, California, Guam,
Hawaii, and Nevada): 71 Stevenson Street, -
Room 830, San Francisco, California 94119,
Telephone: 415-744-6647.

Region X (Alaska, Idaho, Oregon, and
Washington): 1111 Third Avenue, Suite 900,
Seattle, Washington 98101. Telephone: 206~
553-5297. .

§._.730 Labor condition application.

(a) Who must submit labor condition
applications? An employer, or the
employer's authorized agent or
representative, which meets the
definition of employer set forth in
§ 715 of this part and intends to
employ an H-1B alien in a specialty
occupation or as a fashion model of
distinguished merit and ability shall
submit a labor condition application to
DOL. Attorneys and agents submitting
applications on an employer's behalf
shall submit, also, a completed INS
Form G-28. . . .

(b) Where should a labor condition
application be submitted? A labor
condition application shall be submitted,
by U.S. mail, private carrier, or facsimile
transmission, to the ETA regional office
shown in § ____.720 of this part in
whose geographic area of jurisdiction
the H-1B nonimmigrant will be =
employed. It is the employer’s
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responsibility to-ensure that a complete
and accurate application is received by
the appropriate regional office of ETA.
Incompleie or obviously inaccurate
applications will not be certified. The
regional office shall process all
applications sequentially upon receipt
regardless of the method used by the
employer to submit the application and
shall make a determination to certify or
not certify the labor tondition
application within 7 working days of the
date the application is received and
date-stamped by the Department. If the
application is submitted by facsimile
transmission, the application containing
the original signature shall be
maintained by the employer as set forth
at § __.760{a){1) of this part.

(<) What should be submitted? Form
ETA 9035.

(1) General. One completed and dated
original Form ETA 9035, aor facsimile
transmission thereof, containing the
labor condition statements referenced in
paragraphs (e) through (h) of this
section, bearing the employer’'s original
signature (or that of the employer's
authorizred agent or representative) (see
paragraph (b) of this section and
§ 7680(a)(1) of this part with respect
to applications filed by facsimile
transmission) .and one copy of Form
ETA 9035 shall be submitted to ETA.
Copies of Form ETA 9035 are available
at the addresses listedin § ___.720 of
this part; photocopies of the form also
are permitted. Each application shall
identify the occupational
classification(s) for which a labor
condition application is being submitted
and shall state for each occupational
classification:

(i) The occupation(s), by Dictionary of
Occupational Titles (DOT) Three-Digit
Occupational Groups code and by the
employer’s own tiile for the job;

(i) The number of H-1B
nonimmigrants sought;

(it} The gross wage rate(s) to be paid
to each H-iB nonimmigrant, expressed
on an hourly, weekiy, biweekly, monthly
or annual batis;

{iv] The siarting and ending dates of
the H-1B nonimmigrants' employment;

{v) The place{s] of intended
employment.

(2) Muitiple positions, occupations,
and/or places of employment, The
empleyer may file a labor condition
application for a single occupation or for
multiple occupations. An employer may
file a single labor condition application
for more than one occupational
classification, and/or for more than one
place of employment only if:

(i) Each accupatien is a specialty
occupationor the alien is a fashion
model of distinguished merit and ability;

(ii) All places of employment covered
by the application are located within the
jurisdiction of a single ETA regional
office, or, if the alien(s) is/are to be
employed sequentially in various places
of employment, the application is to be
submitted to the regional office having
jurisdiction over the initial place of
employment; and

{iii) The information required in this
paragraph (c) is provided for each
occupational classification for each
place of employment.

(3) Full-time and part-time jobs. The
position{s) covered by the labor
condition application may be full-time or
part-time or a mix of both.

{d) Content of the labor condition
application. An employer's labor
condition application shall contain the
labor condition statements referenced in
paragraphs (e) through (h) of this
section, which provide that no alien may
be admitted or provided status as an H-
1B nonimmigrant in an occupational
classification unless the employer has
filed with the Secretary an application
stating that:

(1) The employer is offering and will
offer during the period of authorized
employment to H-1B nonimmigrants no
less than the greater of the following:

(i) The actual wage level paid to all
other individuals at the worksite with
similar experience and qualifications for
the specific employment in question; or

(ii) The prevailing wage level for the
occupational classification in the area of
intended employment;

(2) The employer will provide working
conditions for such aliens that will not
adversely affect the working conditions
of workers similarly employed;

{3) There is not a strike or lockout in
the course of a labor dispute in the
occupational classification at the place
of employment;

(4) The employer, at the time of filing
the labor condition application:

(i) Has provided notice of the filing of
the labor condition apolication to the
bargaining representative of the
employer's employees in the
occupational classificeiion in the area of
intended employment for which the
aliens are sought; or

{ii) If there is no such bargaining
representative, has posted notice of the
filing of the labor condition application
in conspicuous locations in the
employer’s establishment(s) in the area
of intended employment, in the manner
described in paragraph (h) of this
section; and

(5) The employer has provided the
information about the occupation
required in-paragraph {c) of this section.

(e} The first labor condition
statement: wages. An employer seeking

to employ H-1B aliens in a specialty
occupation or as a fashion model of
distinguished merit and ability shall
state on Form ETA 9035 that it will pay
the H-1B aliens the required wage rate.

(1) Establishing the wage requirement.
The first labor condition application
requirement shall be satisfied when the
employer signs Form ETA 9035, attesting
that, for the entire period of authorized
employment, the required wage rate will
be paid to the H-1B alien{s); that is, that
the wage shall be the greater of'

(i) The actual wage rate paid by the
employer to all other individuals with
similar experience and qualifications faor
the specific employment in guestion. In
determining such wage level, the
following factors should be considered:
Experience, qualifications, education,
job responsibility and function,
specialized knowledge, and other
legitimate business factors. “Legitimate
business factors,” for purposes of this
paragraph {e}(1), means those that it is
reascnable to conclude are necessary
because they conform to recognized
principles or can be demonstrated by
accepted rules and standards. Where
there are other employees with
substantially similar experience and
qualifications in the specific
employment in question—i.e., they have
substantially the same duties and
responsibilities as the H-1B
nonimmigrant—the actual wage shall be
the amount paid to these other
employees. Where no such other
employees exist at the place of
employment, the actual wage shall be
the wage paid to the H-1B nonimmigrant
by the employer; or

(i) The prevailing wage level for the
occupational classification in the area of
intended employment determined as of
the time of filing the application and
every 24 months thereafter. The
employer shall base the prevailing wage
on the best information available as of
the time of filing the application. The
employer is not required to use any
specific methodology to determine the
prevaiiing wage and may uvtilize a SESA,
an independent authoriiative source, cr
other legitimate sources of wage data.
The Department prefers the following
scurces to establish the prevaiiing wage:

{A) A wage determination for the
oczupation and area issued under the
Davis-Bacon Act, 40 U.S.C. 276a ef seq.
(see also 29 CFR part 1}, or the
McNamara-O'Hara Service Contract
Act, 41 U.8.C. 351 et seq. (see also 29
CFR part 4} (which shall be available
through the SESA);

{B) A union contract which was
negotiated at arms-length between a
unicn and the employer, which contains
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a wage rate applicable to the
occupation;

{C) If the job opportunity is in an
occupation which is not covered by
paragraph (e)(1)(ii) (A) or (B) of this
section, the prevailing wage shall be the
average rate of wages, that is, the rate of
wages paid to workers similarly
employed in the area of intended
employment. Since it is not always
feasible to determine such an average
rate of wages with exact precision, the
wage set forth in the application shall be
considered as meeting the prevailing
wage standard if it is within 5 percent of
the average rate of wages. The
prevailing wage rate under this
paragraph (e)(1)(ii)(C} of this section
shall be based on the best information
available. The Department believes that
the following prevailing wage sources
are, in the order of priority, the most
accurate and reliable:

(1) A SESA Determination. Upon
receipt of a written request for a
prevailing wage determination, the
SESA will determine whether the
occupation is covered by a Davis-Bacon
or Service Contract Act wage survey,
and, if not, whether it has on file current
prevailing wage information for the
occupation. This information will be
provided by the SESA to the employer in
writing in a timely manner. Where the
prevailing wage is not immediately
available, the SESA will conduct a
prevailing wage survey using the
methods outlined at 20 CFR 656.40,
Employers may challenge a SESA
prevailing wage determination through
the Employment Service complaint
system. See 20 CFR part 658, subpart E,
Any challenge shall not require the
SESA to divulge any employer wage
data which was collected under the
promise of confidentiality.

If the employer is unable to wait for
the SESA to produce the requested
prevailing wage determination for the
occupation in question, the employer
may rely on other legitimate sources of
available wage information. If the
employer later discovers, upon receipt of
the prevailing wage determination from
the SESA, that the information relied
upon produced a wage that was below
the prevailing wage for the occupation
for the area of intended employment
and the employer was paying below the
SESA-determined wage, no wage
violation will be found if the employer
retroactively compensates the H~1B
alien(s} for the difference between the
wage paid and the prevailing wage,
within 30 days of the employer’s receipt
of the SESA determination. In all
situations where the employer obtains
the prevailing wage determination from

the SESA, the Department will accept
that prevailing wage determination as
correct and will not question its validity
where the employer has maintained a
copy of the SESA prevailing wage
determination. A complaint alleging the
inaccuracy of a SESA prevailing wage
determination, in these cases, will not
be investigated.

(2) An independent authoritative
source. See paragraph {e)(2)(iii){C)(2) of
this section. The employer may use an
independent authoritative wage source
in lieu of a SESA prevailing wage
determination. The independent
authoritative source survey must meet
all the criteria set forth in paragraph
(e)(2)(iii)(C)(2) of this section.

{3) Another legitimate source of wage
information. See paragraph
(e)(2)(iii)(C){3) of this section. The
employer may rely on other legitimate
sources of wage data to obtain the
prevailing wage. The employer will be
required to demonstrate the legitimacy
of the wage in the event a complaint is
filed.

(D) For purposes of this paragraph (e),
“similarly employed” means “having
substantially comparable jobs in the
occupational classification in the area of
intended employment,” except that if no
such workers are employed by
employers other than the employer
applicant in the area of intended
employment, “similarly employed”
means:

(1) Having jobs requiring a
substantially similar level of skills
within the area of intended employment;
or

(2) If there are no substantially
comparable jobs in the area of intended
employment, having substantially
comparable jobs with employers outside
of the area of intended employment.

(E) A prevailing wage determination
for labor condition application purposes
made pursuant to this paragraph (e)
shall not permit an employer to pay a
wage lower than that required under
any other Federal, State or local law.

{F) Where a range of wages is paid by .
the employer to individuals in an
occupational classification or among
individuals with similar experience and
qualifications for the specific
employment in question, a range is
considered to meet the prevailing wage
requirement so long as the bottom of the
wage range is at least the prevailing
wage rate. )

(iii) Once the prevailing wage rate is
established, the H-1B employer then
shall compare this wage with the actual
wage rate for the specific employment in
question at the place of employment and

must pay the-H-1B nonimmigrant at
least the higher of the two wages.

(iv) Every 24 months throughout the.
period of employment of the H-1B alien,"
starting from the date the labor :
condition application is certified, the
employer shall obtain current prevailing
wage information as set forth in-
paragraph (e)(2)(iii) of this section for
the occupation(s) named in the labor
condition application and shall adjust
the rate of pay upwards where the
prevailing wage has increased, unless
the actual pay rate exceeds the
prevailing wage.

(2) Documentation of the wage
statement, (i) The employer shall
develop and maintain documentation
sufficient to meet its burden of proving
the validity of the wage statement
required in paragraph (e)(1) of this
section and attested to on Form ETA
9035. The employer shall also document
that the wage rate(s) paid to H-1B
alien(s) is/are no less than the required
wage rate(s). The documentation shall
include information about the
employer's wage rate to all other
individuals with experience and
qualifications similar to the H-1B
nonimmigrant for the specific
employment in question at the place of
employment, beginning with the date the
labor condition application was
submitted and continuing throughout the
period of employment. The records shall
be retained for the period of time
specified in § 760 of this part. The
payroll records for each such employee
shall include:

(A) Employee’s full name;

(B) Employee’s home address;

{C) Employee’s occupation;

(D) Employee’s rate of pay;

(E) Hours worked each day and each
week by the employee if paid on other
than a salary basis, or the prevailing or
actual wage is expressed as an hourly
wage;

(F) Total additions to or deductions
from pay each pay period by employee;
and

(G) Total wages paid each pay period,
date of pay and pay period covered by -
the payment by employee. ,

(ii) Actual Wage. In addition to
payroll data required by paragraph -
{e)(2)(i) of this section (and also by the =
FLSA), the employer shall retain :
documentation regarding the basis it
used to establish the actual wage. The
employer must show how the wage set
for the H-1B nonimmigrant relates to the
wages paid by the employer to all other
individuals with similar experience and -
qualifications for the specific
employment in question at the place of
employment. o o
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(iii) Prevailing Wage. The employer
also shall retain documentation
regarding the determination of the
prevailing wage. This source
documentation shall not be submitted to
ETA with the laber condition
application, but shall be retained at the
employer’s place of business for the
length of time required in § _..__.760(c)
of this part. The documentation shall be
made available to DOL upon request.
Such documentation shall consist of the
documentation described in paragraph
(e)(2)(iii) (A), (B). or (C) of this section
and the documentation described in
paragraph (e)(2)(iii)(D) of this section.
Documentation shall also be made
available for public examination to the
extent required by 760(a) of this
part.

(A) If the employer used a wage
detenmination in the area under the
provisions of the Davis-Bacon Act, 40
U.S.C. 276a et seq. (see 29 CFR part 1),
or the McNamara-O'Hara Service
Contract Act, 41 U.S.C. 351 &t seq. (see
29 CFR part 4), the documentation shall
include an excerpt from the statutory or
regulatory determination showing the
wage rate for the occupation in the area
of intended employment.

(B) If the employer used an applicable
wage rate from a union contract which
was negotiated at arms-length between
a union and the employer, the
documentation shail include an excerpt
from the union contract showing the
wage rate(s) for the occupation(s).

(C) If the employer did not use a wage
covered by the provisions of paragraph
(e)(2)(iii) (A) or (B) of this section, the
e}nployer’s documentation shall consist
of:

(1) A copy of the prevailing wage
finding from the SESA for the
occupation within the area of
employment; or

{2) A copy of the prevailing wage
survey for the occupation in the area of
intended employment published by an
independent authoritative source. For
purposes of this paragraph
{e)(2)(iii}(C)(2), a prevailing wage survey
{or the occupatien in the area of
intended employment published by an
independent source shall mean a survey
of wages published in a baok,
newspaper, periodical, loose-leaf
service, aewsletter, or other gimilar
medium, within the 24-month period
immediately proceding the filing of the
employer's application and each
succeeding 24-month prevailing wage
update. Such survey shall:

(/) Reflect the average wage paid to
workers similarly employed in the area
of intended employment;

(1) Be based upon recently collected
data—e.g., within the 24-month period

immediately preceding the date of
publication of the survey; and

{i1) Represent the latest published
prevailing wage finding by the
independent authoritative source for the
occupation in the area of intended
employment.

(3) A copy of the prevailing wage
survey or other source data acquired
from a legitimate source of wage
information that was used to make the
prevailing wage determination. For
purposes of paragraph [(e}(2)(iii)(C)(3) of
this section, a prevailing wage provided
by another legitimate source of such
wage information shall be one which:

(1) Reflects the average wage paid to
workers similarly employed in the area
of intended employment;

(1) Is based on the most recent and
accurate information available; and

(ii7) Is reasonable and consistent with
recognized standards and principles to
produce a prevailing wage.

(iv) Every 24 months throughout the
period of employment of the H-1B alien,
starting from the date the 1abor
condition application was certified, the
employer shall obtain current prevailing
wage information as set forth in
paragraph (e)(2)(iii) of this section for
the occupation(s) named in the labor
condition application and shall adjust
the rate of pay upwards where the
prevailing wage has increased, unless
the actual pay rate exceeds the
prevailing wage.

(8) Complaints. In the event that a
complaint is filed pursuant to subpart I
of this part, alleging a failure to meet the
“prevailing wage” condition or a
material misrepresentation by the
employer regarding the payment of the
required wage, the Administrator shall
determine whether the employer has the
documentation required in paragraph
(e)(2)(iii} of this section, and whether the
documentation supports the employer's

* wage attestation. Where the

documentation is either nonexistent or
is insufficient to determine the
prevailing wage (e.g., does not meet the
criteria specified in this section, in
which case the Administrator may find
a violation of paragraph {e}(2) (i), (ii),
(iii), or (iv) of this section); where, based
on significant evidence regarding wages
paid for the-occupation in the area of
intended employment, the Administrator
has reason to believe that the prevailing
wage finding obtained from the
independent authoritative source varies
substantially from the wage prevailing
for the occupation in the area of
intended employment; or where the
employer has been unable to
demonstrate the legitimacy of the
prevailing wage determined by another
legitimate somrce, the Administrator

may contact ETA, which shall provide
the Administrator with a prevailing
wage tletermination, which the
Administrator shall use as the basis for
the determination as to violations and
for the computation of back wages, if
such wages are found to be owed. For
purposes of this paragraph (e)(3), ETA
may consult with the appropriate SESA
to ascertain the prevailing wage
applicable under the circumstances of
the particular complaint.

{f) The second labor condition
statement: working conditions. An
employer seeking to employ H-1B aliens
in specialty occupations or as fashion
models of distinguished merit and
ability shall state on Form ETA 9035
that the employment of H-1B aliens will
not adversely affect the working
conditions of workers similarly
employed in the area of intended
employment.

(1) For purposes of this paragraph (f,
“similarly employed” shall mean
“having substantially comparable jobs
in the occupational classification at the
waorksite and in the area of intended
employment.” If no such workers are
employed at the worksite or by
employers other than the employer
applicant in the area of intended
employment “similarly employed” shall
mean:

(i) Having jobs requiring a
substantiatly similar level of skills at the
worksite or within the area of intended
employment; or

(ii) If there are no substantially
comparable jobs at the worksite or in
the area of intended employment,
having substantially comparable jobs
with employers outside of the area of
intended employment.

(2) Estabiishing the working
conditions requirement. The second
labor condition statement is satisfied
when the employer signs the labor
condition application attesting that for
the period of intended employment its
employment of H-1B nonimmigrants will
not adversely affect the working
conditions of warkers similarly
employed. Weorking conditions
commonly refer to matters including
hours, shifts, vacation periods, and
fringe benefits. The employer's
obligation regarding working conditions
shall continue for the period of
employment stated on the labor
condition application.

(3) Documentation of the working
condition statement.

(i) In the event a complaint is filed
pursuant to subpart I of this part, the
employer shall document the validity of
the prevailing working conditions
statement referenced in paragraph (f){1)
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of this section and attested to on Form
ETA 9035. The employer must be able to
show that the working conditions of
similarly employed workers were not
adversely affected by the employment of
an H-1B nonimmigrant—e.g., that the
working conditions are similar to
working conditions which preceded the
employment of the H-1B nonimmigrant,
or, if there are no similarly employed
workers working for the employer, are
similar to those existing in like business
establishments to the employer's, in the
area of intended employment.

(i) In the event that an investigation
is conducted pursuant to subpart I of
this part, concerning whether the
employer failed to satisfy the prevailing
working conditions statement
referenced in paragraph (f){1) of this
section and attested to on Form ETA
9035, the Administrator shall determine
whether the employer has produced the
documentation required in
§___.730(f)(3)(i) of this part, and
whether the documentation is sufficient
to support the employer's prevailing
working conditions statement. If the
employer fails to produce any
documentation to prove that there is no
adverse effect on the working conditions
of workers similarly employed, the
Administrator shall find a violation of
paragraph (f){3)(i} of this section.
Examples of documentation which
employers should either maintain or
produce include any relevant
information which discusses the
working conditions for the industry,
occupation and locale, such as
published studies, surveys, or articles
and documentation regarding working
conditions at the worksite, such as
fringe benefit packages, which pre-
existed the employment of the H-1B
nonimmigrant. If the documentation is
insufficient to determine whether the
employment of H~1B aliens has or has
not adversely affected the working
conditions of workers similarly
employed in the area of intended
employment, the Administrator may
contact ETA which shall provide the
Administrator with advice regarding the
working conditions of similarly
employed workers in the area of
intended employment.

(8) The third labor condition
statement: no strike or lockout.. An
employer seeking to employ H-1B
nonimmigrants shall state on Form ETA
9035 that there is not at that time a
strike or lockout in the course of a Jabor
dispute in the occupational
classification at the place of
employment. A strike or lockout which
occurs after the labor condition
application is filed by the employer with

DOL is covered by INS regulations at 8
CFR 214.2(h){17).

{1) Establishing the no strike or
lockout requirement. The third labor
condition statement is satisfied when
the employer signs the labor condition
application attesting that, as of the date
the application is filed, it is not involved
in a strike, lockout, or work stoppage in
the course of a labor dispute in the
occupational classification in the area of
intended employment. Labor disputes
for the purpose of this paragraph (g)
relate only to those disputes invelving
employees of the employer working at
the place of employment in the
occupational classification named in the
labor condition application. See also
INS regulations at 8 CFR 214.2(h})(17) for
effects of strikes or lockouts in general
of the H-1B alien’s employment.

(2) Documentation of the third lnbor
condition statement. (i) The employer
need not develop nor maintain
documentation to substantiate the
statement referenced in paragraph (g){1)
of this section. In the case of an
investigation, however, the employer
has the burden of proof to shew that
there was no strike or lockout in the
course of a labor dispute for the
occupational classification in which an
H-1B alien is employed at the time the
application was filed.

(h) The fourth labar condition
statement: notice. An employer seeking
to employ H-1B nonimmigrants shall
state on Form ETA 9035 that the
employer has provided notice of the
filing of the labor condition application
to the bargaining representative of the
employer’s employees in the
occupational classification in which the
H-~1B nonimmigrants will be employed
or are intended to be employed in the
area of intended employment for which
the aliens are sought, or, if there is no
such bargaining representative, has
posted notice of filing in conspicucus
locations in the employer's
establishment(s) in the area of intended
employment, in the manner described in
this paragraph (h).

(1) Establishing the notice
requirement. The fourth labor condition
statement is established when one of the
following has occurred:

(i) Where there is a collective
bargaining representative in the
occupational classification in which the
H-1B nonimmigrants will be emplayed,
no later than on or before the date the
labor condition application is filed with
ETA, the employer of H-1B
nonimmigrants shall provide notice to
the bargaining representative. that a
labor condition application has been
filed with ETA. The notice shall identify

the number of H-1B nonimmigrants the
employer is seeking to employ; the
occupational classification(s) in which
the H-1B nonimmigrants will be
employed; the wages offered; the period
of employment; and the location(s) at
which the H-1B nonimmigrants will be
employed. Notice under this paragraph
{h)(1)(i) shall include the following
statement: ‘Complaints alieging
misrepresentation of material facts in
the labor condition application and/or
failure to comply with the terms of the
labor condition application may be filed
with any office of the Wage and Hour
Division of the United States
Department of Labor.”

(ii) Where there is no collective
bargaining representative, the employer
shall, no later than on or before the date
the labor condition application is filed
with ETA, provide a notice of the labor
condition application to its employees
by posting a notice in at least two
conspicuous locations at the place of
employment. The notice shall indicate
the H-1B nonimmigrants are sought; the
number of such nonimmigrants the
employer is seeking; the occupatienal
classification(s); the wages offered; the
period of employment; the location(s) at
which the H-1B nonimmigrants will be
employed in the occupation(s); and that
the labor condition application is
available for public inspection at the
emplayer’s principal place of business in
the U.S. or at the worksite. The notice
shall also include the statement:
“Complaints alleging misrepresentation
of material facts in the labar condition
application and/or failure to comply
with the terms of the labor condition
application may be filed with any office
of the Wage and Hour Division of the
United States Department of Labor.”
The posting of exact copigs of the labor
condition application, tegether with the
statement regarding the filing of
complaints, shall be sufficient to meet
the requirements of paragraph (hj{1)(ii)
of this section.

(A) The notice shall be of sufficient
size and visibility, and shall be posted in
two or moze conspicuous places so that
the employer’s workees at the placefs) of
emplayment can easily see and read the
posted notice(s).

{B) Appropriate lacations for posting
the notices include, but are not limited
to, locations in the immediate proximity
of wage and hour netices required hy 29
CFR 5164 or occupational safety and
health notices required by 29 CFR
1903.2(a).

:{C) The notices shall be pested before
the labar condition epplication is filed
and shall remain, posted for-a-total of 10
days.
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(2) Documentation of the fourth labor
condition statement. The employer shall
develop and maintain documentation
sufficient to meet its burden of proving
the validity of the statement referenced
in paragraph (h)(1) of this section and
attested to on Form ETA 9035. Such
documentation shall include a copy of
the dated notice and the name and
address of the collective bargaining
representative to whom the notice was
provided. Where there is no collective
bargaining representative, the employer
shall note and retain the dates when,
and locations where, the notice was
posted and shall retain a copy of the
posted notice.

(3) Records retention; records
availability. The employer's
documentation shall not be submitted to
ETA with the labor condition
application, but shall be retained for the
period of time specified in § ____.760(c)
of this part. The documentation shall be
made available for public examination
as required in § ___.760(a) of this part,
and shall be made available to DOL
upon request.

§ ___.740 Labor condition application
determinations.

(a) Actions on labor condition
applications submitted for filing. Once a
labor condition application has been
received from an employer, a
determination shall be made by the ETA
regional Certifying Officer whether to
certify the labor condition application or
return it to the employer not certified.

(1) Certification of labor condition
application. Where all items on Form
ETA 9035 have been completed, the
form is not obviously inaccurate, and it
contains the signature of the employer
or its authorized agent or representative,
the regional Certifying Office shall
certify the labor condition application
unless it falls within one of the
categories set forth in paragraph (a)(2)
of this section. The Certifying Officer
shall make a determination to certify or
not certify the labor condition
application within 7 working days of the
date the application is received and
date-stamped by the Department. If the
labor condition application is certified,
the regional Certifying Officer shall
return a certified copy of the labor
condition application to the employer or
the employer’s authorized agent or
representative. The employer shall file
the certified labor condition application
with the appropriate INS office in the
manner prescribed by INS. The INS
shall determine whether each
occupational classification named in the
certified labor condition application is a
specialty occupation or as a fashion
model of distinguished merit and ability.

{2) Determinations not to certify labor
condition applications. ETA shall not
certify a labor condition application and
ghall return such application to the
employer or the employer’s authorized
agent or representative, when either or
both of the following two conditions
exists:

(i) When the Form ETA 9035 is not
properly completed. Examples of a Form
ETA 8035 which is not properly
completed include instances where the
employer has failed to check all the
necessary boxes; or where the employer
has failed to identify the occupational
classification(s) or state the number of
nonimmigrants sought, the wage rate,
period of intended employment or date
of need; or where the application does
not contain the signature of the
employer or the employer’s authorized
agent or representative.

(ii) When the Form ETA 9035 contains
obvious inaccuracies. An obvious
inaccuracy will be found if the employer
files an application in error—i.e., where
the Administrator, Wage and Hour
Division, after notice and opportunity
for a hearing pursuant to subpart I of
this part, has notified ETA in writing
that the employer has been disqualified
from employing H-1B nonimmigrants
under section 212{n){2) of the INA.
Examples of other obvious inaccuracies
include stating a wage rate of $1.00 per
hour (which would be below the FLSA
minimum wage), or identifying the
occupation as “ditch digger,” (which
would not be a “specialty occupation”
under the INA definition).

(3) Correction and resubmission of
labor condition application. If the labor
condition application is not certified
pursuant to paragraph (a}(2) (i) or (ii) of
this section, ETA shall return it to the
employer, or the employer’s authorized
agent or representative, explaining the
reasons for such return without
certification. The employer may
immediately submit a corrected
application to ETA. A “resubmitted” or
“corrected” labor condition application
shall be treated as a new application by
the regional office {(/.e., on a “first come,
first served” basis) except that if the
labor condition application is not
certified pursuant to paragraph (a)(2)(ii)
of this section because of notification by
the Administrator of the employer’s
disqualification, such action shall be the
final decision of the Secretary and no
application shall be resubmitted by the
employer.

(b) Challenges to labor condition
applications. ETA shall not consider
information contesting a labor condition
application received by ETA prior to the
determination on the application. Such

information shall not be made part of
ETA's administrative record on the
application, but shall be referred to ESA
to be processed as a complaint pursuant
to subpart I of this part, and, if such
application is certified by ETA, the
complaint will be handled by ESA under
subpart I of this part. _

(c) Truthfulness and adequacy of
information. DOL is not the guarantor of
the accuracy, truthfulness or adequacy
of a certified labor condition
application. The burden of proof is on
the employer to establish the
truthfulness of the information
contained on the labor condition
application.

§ 750 Validity period of the labor
condition application.

(a) Validity of certified labor
condition applications. A labor
condition application which has been
certified pursuant to the provisions of
8 740 of this part shall be valid for
the period of employment indicated on
Form ETA 9035; however, in no event
shall the validity period of a labor
condition application exceed six years.
Where the labor condition application
contains multiple periods of intended
employment, the validity period shall
extend to the latest date indicated or six
years, whichever comes first.

(b) Withdrawal of certified labor
condition applications. (1) An employer
who has filed a labor condition
application which has been certified
pursuant to § 740 of this part may
withdraw such labor condition
application at any time before the
expiration of the validity period of the
application, provided that:

(i) H-1B nonimmigrants are not
employed at the place of employment
pursuant to the labor condition
application; and

{ii) The Administrator has not found
reasonable cause under subpart I to
commence an investigation of the
particular application. Any such request
for withdrawal shall be null and void;
and the employer shall remain bound by
the labor condition application until the
enforcement proceeding is completed, at
which time the application may be
withdrawn.

{2) Requests for withdrawals shall be
in writing and shall be directed to the
regional ETA Certifying Officer.

(3) Upon receipt of an employer's
written request to withdraw a labor
condition application, ETA shall
promptly notify the Attorney General
that the application has been
withdrawn, unless ESA has found
reasonable cause to commence an
investigation.
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(4) An employer shall comply with the
“required wage rate” and “prevailing
working conditions” statements of its
labor condition application required
under § ___.730 {e) and (f) of this part,
respectively, even if such application is
withdrawn, as long as H-1B aliens are
employed pursuant to the application,
unless the application is superseded by
a subsequent application which is
certified by ETA.

{5) An employer's obligation to
comply with the “no strike or lockout"
and “notice” statements of its labor
condition application (required under
§ 730 (g) and (h) of this part,
respectively), shall remain in effect and
the employer shall remain subject to
investigation and sanctions for
misrepresentation on these statements
even if such application is withdrawn,
regardless of whether H-1B aliens are
actually employed, unless the
application is superseded by a
subsequent application which is
certified by ETA.

(c) Invalidation or suspension of a
labor condition application. (1)
Invalidation of a labor condition
application shall result from
enforcement action(s) by the
Administrator, Wage and Hour Division,
under subpart I of this part—i.e., final
determinations finding the employer's
failure to meet the application's
condition regarding strike or lockout; or
the employer’s willful failure to meet the
wage and working conditions provisions
of the application; or the employer’s
substantial failure to meet the notice
and public access conditions of the
application; see §§ —__730(h) and 760
of this part; or the misrepresentation of
a material fact in an application. Upon
notice by the Administrator of the
employer's disqualification, ETA shall
invalidate the application and notify the
Attorney General and the employer, or
the employer’s authorized agent or
representative. ETA shall notify the
Attorney General and the employer in
writing of the reason(s) that the
application is invalidated. When a labor
condition application is invalidated such
action shall be the final decision of the
Secretary.

(2) Suspension of a labor condition
application may result from a discovery
by ETA that it made an error in
certifying the application because such
application is incomplete, contains one
or more obvious inaccuracies, or has not
been signed. In such event, ETA shall
immediately notify INS and the
employer. When an application is
suspended, the employer may
immediately submit to the certifying
officer a corrected or completed

application. If ETA does not receive the
corrected application within 30 days of
the suspension, or if the employer was
previously disqualified by the
Administrator and its application was
certified in error, the application shall
be immediately invalidated as described
in paragraph {c) of this section.

(d) Employers subject to
disqualification. No labor condition
application shall be certified for an
employer which has been found to be
disqualified from participation in the H-
1B program as determined in a final
agency action following an investigation
by the Wage and Hour Division
pursuant to subpart I of this part.

§ ——_.760 Public access; retention of
records.

(a) Public examination. The employer
shall make a filed labor condition
application and necessary supporting
documentation available for public
examination at the employer’s principal
place of business in the U.S. or at the
place of employment within one working
day after the date on which the labor
condition application is filed with DOL.
The following documentation shall be
necessary:

{1) A copy of the completed labor
condition application, Form ETA 9035. If
the application is submitted by facsimile
transmission, the application containing
the original signature shall be
maintained by the employer;

(2) Documentation which provides the
wage rate to be paid the H-1B
nonimmigrant;

{3) A ful], clear explanation of the
system that the employer used to set the
“actual wage” the employer has paid or
will pay for the occupation(s) for which
the H-1B nonimmigrant is sought—e.g.,
memorandum to the file summarizing
the system or a copy of the employer’'s
pay system (payroll records are not
required, although they shall be made
available to the Department in an
enforcement action);

{4) A copy of the documentation the
employer used to establish the
“prevailing wage” for the occupation(s)
for which the H~1B nonimmigrant is
sought (a general description of the
source and methodology is all that is
required to be made available for public
examination; the underlying individual
wage data relied upon to determine the
prevailing wage is not a public record,
although it shall be made available to
the Department in an enforcement
action); and

{5) A copy of the document(s) with
which the employer has satisfied the
union/employee notification
requirement of § ____.730(h) of this part.

(b) National list of applications. ETA
shall compile and maintain en a current
basis a list of the labor condition
applications. Such list shall be by
employer, showing the occupational
classification, wage rate(s), number of
aliens sought, period(s) of intended
employment, and date(s) of need for
each employer's application. The list
shall be available for public
examination at the Department of Labor,
200 Constitution Avenue, NW., reom N~
4456, Washington, DC 20210.

(c) Retention of records. The employer
shall retain copies of the labor condition
application, required wage information,
and documentation showing provision of
notice to bargaining representatives or
employees at the place of employment
for a period of ane year beyond the end
of the period of employment specified
on the labor condition application or
one year from the date the labor
condition application was withdrawn,
except that if a timely complaint is filed,
the documentation shall be retained
until the complaint is resolved through
the procedures set forth in subpart I of
this part. Required payroll records for
the H-1B employees and other
employees in the occupational
classification shall be retained at the
employer’s principal place of business in
the U.S. or at the place of employment
for a period of three years from the
date(s) of the creation of the record{s),
except that if a timely complaint is filed,
all payroll records shall be retained until
the complaint is resolved through the
procedures set farth in subpart I of this
part.

Suhpart I—Enforcement of H-1B
Labor Condition Applications

§__.800 Enforcement authority ot
Administrator, Wage and Hour Division.

(a) Authority of Administrator. The
Administrator shall perform all the
Secretary's investigative and
enforcement functions under section
212(n) of the INA (8 U.5.C. 1182(n)) and
subparts H and 1 of this part.

(b) Conduct of Investigations. The
Administrator, pursuant to a complaint,
shall conduct such investigations as may
be appropriate and, in connection
therewith, enter and inspect such places
and such records (and make
transcriptions or copies thereof),
questien such persons and gather such
information as deemed necessary by the
Administrator to determine compliance
regarding the matters which are the
subject of the investigation.

{c) Availability of Records. An
employer being investigated shall make
available to the Administrator such
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records, information, persons, and
places as the Administrator deems
appropriate to copy, transcribe,
question, or inspect. No employer
subject to the provisions of section
212(n) of the INA (8 U.S.C. 1182(n)} or
and subpart H or I of this part shall
interfere with any official of the
Department of Labor performing an
investigation, inspection or law
enforcement function pursuant to 8
U.S.C. 1182(n) or subpart H or I of this
part. Any such interference shall be a
violation of the labor condition
application and these regulations, and
the Administrator may take such further
actions as the Administrator consider
appropriate.

Note: Federal criminal statutes prohibit
certain interference with a Federal officer in
the performance of official duties. 18 U.S.C.
111 and 18 U.S.C. 1114.

(d) Employer Coaperation. An
employer subject to subpart H or I of
this part shall at all times cooperate in
administrative and enforcement
proceedings. No employer shall
intimidate, threaten, restrain, coerce,
blacklist, discharge, or in any manner
discriminate against any person because
such person has:

(1) Filed a complaint or appeal under
or related to section 212(n) of the INA (8
U.S.C. 1182(n)) or subpart H or I of this
part;

(2) Testified or is about to testify in
any proceeding under or related to
section 212{n) of the INA (8 U.S.C.
1182{n)) or subpart H or I of this part;

(3) Exercised or asserted on behalf of
himself or herself or others any right or
protection afforded by section 212(n) of
the INA (8 U.S.C. 1182(n)) subpart Hor I
of this part.

(4) Consulted with an employee of a
legal assistance program or any attorney
on matters related to section 212(n) of
the INA (8 U.S.C. 1182(n)) or to subpart
H or I of this part or any other DOL
regulation promulgated pursuant to 8
U.S.C. 1182(n).

In the event of such intimidation or
restraint as are described in this
paragraph (d), the conduct shall be a
violation of the labor condition
application and subparts H and I of this
part, and the Administrator may take
such further actions as the
Administrator considers appropriate.

(e} Confidentiality. The Administrator
shall, to the extent possible under
existing law, protect the confidentiality
of any person who provides information
to the Department in confidence in the
course of an investigation or otherwise
under subpart H or Lof this part.

§ .805 Complaints and investigative
procedures.

(a) The Administrator, through an
investigation pursuant to a complaint,
shall determine whether an H-1B
employer has:

(1) Filed a labor condition application
with ETA which misrepresents a
material fact.

Note: Federal criminal statutes provide
penalties of up to $10,000 and/or
imprisonment of up to 5 years for knowing
and willful submission of false statements to
the Federal Government. 18 U.S.C. 1001; see
also 18 U.8.C. 1548.

(2) Failed to meet a condition in the
labor condition application—

{i) Failed to pay wages as required
under § ___.730(e) of this part, for
purposes of the assessment of back
wages (pursuant to § ___.810(a) of this
part); or willfully failed to pay such
wages, for purposes of the assessment of
civil money penalties (pursuant to
§ __..810(b) of this part} and
notification to the Attorney General for
debarment from the employment of
aliens (pursuant to § ____.815 of this
part});

(ii) Willfully failed to provide the
warking conditions required under
§ ——_.730(f) of this part;

{3) Filed a labor condition application
for H-1B nonimmigrants during a strike
or lockout in the course of a labor
Jispute in the occupational
classification at the place of
employment (see § ____.730(g) of this
pirt); or

{4) Substantially failed to provide
nctice of the filing of the labor condition
application as required in § ____.730(h)
of this part;

{5) Substantially failed to make
availabia for public examination the
application and necessary document(s)
at the employer's principal place of
business or worksite as required in
§ ____760(a);

(6) Failed to retain documentation as
required by § ___.760(c) of this part; or

(7) Failed otherwise to comply in any
other manner with the provisions of
subpart H or I of this part.

(b) Pursuant to §§ —_.740(a)(1) and
—.—.750 of this part, the provisions of
this part become effective upon the date
of ETA's notification that the employer's
labor condition application is certified,
whether or not the employer hires any
H-1B nonimmigrants in the
occupation(s) for the period of
employment covered in. the labor
condition application. Should the period
of employment specified in the labor
condition application expire or should
the employer withdraw the application
in accordance with § ____.750(b)-of this

part, the provisions of this part will no
longer be in effect with respect to such
application, except as provided in

§ ._.750(b)(4) of this part.

(c) Any aggrieved person or
organization (including bargaining
representatives) may file a complaint of
a violation described in paragraph (a) of
this section.

(1) No particular form of complaint is
required, except that the complaint shall
be written or, if oral, shall be reduced to
writing by the Wage and Hour Division
official who receives the complaint.

{2} The complaint shall set forth
sufficient facts for the Administrator to
determine whether an investigation is
warranted, in that there is reasonable
cause to believe that a violation as
described in paragraph (a) of this
section has been committed. This
determination shall be made within 10
days of the date that the complaint is
received by a Wage and Hour Division
official. If the Administrator determines
that the complaint fails to present
reasonable cause for an investigation,
the Administrator shall so notify the
complainant, who may submit a new
complaint, with such additional
information as may be necessary. No
hearing pursuant to this subpart shall be
available where the Administrator
determines that an investigation on a
complaint is not warranted.

(3) If the Administrator determines
that an investigation on the complaint is
warranted, the complaint shall be
accepted for filing; an investigation shall
be conducted and a determination
issued within 30 calendar days of the
date of filing.

(4) In the event that the Administrator
seeks a prevailing wage determination
from ETA pursuant to § ___.730(e)(3) of
this part, or advice as to prevailing
working conditions from ETA pursuant
to § ___.730(f}(3)(ii) of this part, the 30-
day investigation period shall be
suspended, from the date of the
Administrator's request to the date of
the Administrator's receipt of the wage
determination or advice as to prevailing
working conditions.

{5) The complaint raust be filed not
later than 12 months after the date of the
alleged violation(s).

(6) The complaint may be submitted to
any local Wage and Hour Division
office. The addresses of such offices are
found in local telephone directories. The
office or person receiving such a
complain! shall refer it to the office of
the Wage and Hour Division '
administering the area in which the
reported violation is alleged to have -
occurred.
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(d) When an investigation has been
conducted, the Administrator shall,
pursuant to § 815 of this part, issue
a written determination as to whether or
not any violation(s) as described in
paragraph (a) of this section has been
committed.

§ 810 Remedies.

(a) Upon determining that the
employer has failed to pay wages as
required by § 730(e) of this part, the
Administrator shall assess and oversee
the payment of back wages to any H-1B
nonimmigrant employed by the
employer in the specific employment in
question. The back wages shall be equal
to the difference between the amount
that should have been paid and the
amount that actually was paid to such
nonimmigrant(s);

(b) Upon determining that the
employer has willfully failed to pay the
wages required by § ____.730{e) of this
part or willfully failed to meet the
working conditions required by
§ —.730(f) of this part, the
Administrator may assess a civil money
penalty (pursuant to paragraph (c) of
this section) and shall notify the
Attorney General for the debarment of
the employer from the employment of
aliens {pursuant to § ____.815 of this
part.) For purposes of this part, “willful
failure” means a knowing failure or a
reckless disregard for the matter of
whether the conduct was contrary to
section 212(n)(1)(A) (i) or (ii) of the INA,

or § 730 (e) or (f) of this part. Brock -

v. Richland Shoe Co., 486 U.S. 128
(1988); see also Trans World Airlines v.
Thurston, 469 U.S. 111 {1985).

(c) Upon determining that the
employer has committed any
violation(s) described in § ____.805(a) of
this part, the Administrator may assess
a civil money penalty not to exceed
$1,000 per violation. In determining the
amount of civil money penalty to be
asgessed, the Administrator shall
consider the type of violation committed
and other relevant factors. The factors
which may be considered include, but
are not limited to, the following:

(1) Previous history of violation, or
violations, by the employer under the
INA and subpart H or I of this part;

{2) The number of workers affected by
the violation or violations;

(3) The gravity of the violation or
violations;

(4) Efforts made by the violator in
good faith to comply with the provisions
of 8 U.S.C. 1182(n) and subparts H and 1
of this part;

(5) The violator's explanation of the
violation or violations;

(6) The violator's commitment to
future compliance; and

{7) The extent to which the violator
achieved a financial gain due to the
violation, or the potential financial loss,
potential injury or adverse effect with
respect to other parties.

(d) In addition to back wages and civil
money penalties, the Administrator-may

. impose such other administrative

remedy(ies) under this subpart as the
Administrator deems appropriate.

(e) The civil money penalties, back
wages, and/or any other remedy(ies)
determined by the Administrator to be
appropriate are immediately due for
payment or performance upon the
assessment by the Administrator, or
upon the decision by an administrative
law judge where a hearing is timely
requested, or the decision by the
Secretary where review is granted. The
employer shall remit the amount of the
back wages and/or civil money
penalties by certified check or money
order made payable to the order of
“Wage and Hour Division, Labor.” The
remittance shall be delivered or mailed
to the Wage and Hour Division office in
the manner directed in the
Administrator’s notice of determination.
The performance of any other remedy
prescribed by the Administrator shall
follow procedures established by the
Administrator.

§____.815 Wiritten notice and service of
Administrator’s determination.

(a) The Administrator's determmatlon.

- issued pursuant to § —___.805 of this

part, shall be served on the complainant,
the employer, and other known
interested parties by personal service or
by certified mail at the parties’ last
known addresses. Where service by
certified mail is not accepted by the
party, the Administrator may exercise
discretion to serve the determination by
regular mail.

(b) The Administrator shall file thh
the Chief Administrator Law Judge, U.S.
Department of Labor, a copy of the
complaint and the Administrator’'s
determination.

(c) The Administrator's wntten
determination required by § __..805 of
this part shall:

- (1) Set forth thedetermmatn’on of the

- Administrator and the reason or reasons

therefor, and in the case of-a finding of
violation{s) by an employer, prescribe
any remedies, including the amount of
any back wages assessed, the amount of

-any civil money penalties assessed and

the reason therefor, and/or any other
remedies assessed.

(2) Inform the interested parties that
they may request a hearing pursuant to

. § ——_.820 of this part.

(3) Inform the interested partles that

- .. in the absence of a timely request for a

hearing, received by the Chief

Administrative Law Judge within 15
calendar days of the date of the
determination, the determination of the
Administrator shall become final and
not appealable.

(4) Set forth-the procedure for
requesting a hearing, give the addresses
of the Chief Administrative Law Judge
{with whom the request must be filed)
and the representative(s) of the Solicitor
of labor (upon whom copies of the
request must be served).’

(5) Inform the parties that, pursuant to
§ 855 of the this part, the
Administrator shall notify ETA and the
Attorney General of the occurrence of a
violation by the employer.

§ . ..820 Request for hearing.

{a) Any interested party desiring to
request an administrative hearing in
accordance with section 556 of title 5,
United States Code, on a determination
issued pursuant to §§ ___.805 and
—...815 of this part shall make such
request in writing to the Chief
Administrative Law Judge at the address
stated in the notice of determination.

(b) Interested parties may request a
hearing in the following circumstances:

(1) The complainant or any other.
interested party may request a hearing
where the Administrator determines,
after investigation, that there is no basis
for a finding that an employer has
committed violation(s). In such a
proceeding, the party requesting the -
hearing shall be the prosecuting party
and the employer shall be the
respondent; the Administrator may
intervene as a party or appear as amicus
curiae.at any time in the proceeding, at

~ the Administrator’s discretion.

(2) The employer or any other
interested party may request a hearing
where the Administrator determines,
after investigation, that the employer
has committed violation(s). In such a
proceeding, the Administrator shall be
the prosecuting party and the employer

- ghall be the respondent.

(c} No particular form is prescribed for
any request for hearing permitted by this
section. However, any such request
shall:

(1) Be dated;

(2) Be typewritten or legibly written;
(3) Specify the issue or issues stated
in the notice of determination giving rise

to such request;

(4) State the specific reason or

reasons why the party requesting the

hearing believes such determination is
in error;

(5) Be signed by the party makmg the
request or by an authorized
representative of such party; and
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(8) Include the address at which such
party or authorized representative
desires to receive further
communications relating thereto.

{d) The request for such hearing shall
be received by the Chief Administrative
Law Judge, at the address stated in the
Administrator's notice of determination,
no later than 15 calendar days after the
date of the determination.

(e} The request may be filed in person,
by facsimile transmission, by certified or
regular mail, or by courier service. For
the requesting party's prolection, if the
request is by mail, it should be by
certified mail. If the request is by
facsimile transmission, the original of
the request, signed by the requestor or
authorized representative, shall be filed
within ten days.

(f) Copies of the request for a hearing
shall be sent by the requestor to the
Wage and Hour Division official who
issued the Administrator's notice of
determination, to the representative(s)
of the Solicitor of Labor identified in the
notice of determination, and to all
known interested parties.

§ — 825 Rules of practice for
administrative law judge procesdings.

(a) Except as specifically provided in
this subpart, and to the extent they do
not conflict with the provisions of this
subpart, the “Rules of Practice and
Procedure for Administrative Hearings
Before the Office of Administrative Law
Judges” established by the Secretary at
29 CFR part 18 shall apply to
administrative proceedings under this
subpart.

(b) As provided in the Administrative
Procedure Act, 5 U.S.C. §56, any oral or
documentary evidence may be received
in proceedings under this part. The
Federal Rules of Evidence and subpart B
of the Rules of Practice and Procedure
for Administrative Hearings Before the
Office of Administrative Law Judges (29
CFR part 18, subpart B} shall not apply,
but principles designed to ensure
production of relevant and probative
evidence shall guide the admission of
evidence. The administrative law judge
may exclude evidence which is
immaterial, irrelevant, or unduly
repetitive.

§ — .830 Service and computation of
time.

(a) Under this subpart, a party may
serve any pleading or document by
regular mail. Service on a party is
complete upon mailing to the last known
address. No additional time for filing or
response is authorized where service is
by mail. In the interest of expeditious
proceedings, the administrative law
judge may direct the parties to serve

pleadings or documents by a method
other than regular mail.

(b) Two (2) copies of all pleadings and
other documents in any administrative
law judge proceeding shall be served on
the attorneys for the Administrator. One
copy shall be served on the Associate
Solicitor, Division of Fair Labor
Standards, Office of the Solicitor, U.S.
Department of Labor, 200 Constitution
Avenue NW,, room N-2716, Washington,
DC 20210, and one copy shall be served
on the attorney representing the
Administrator in the proceeding.

{c) Time will be computed beginning
with the day following the action and
includes the last day of the period
unless it is a Saturday, Sunday, or
federally observed holiday, in which
case the time period includes the next
business day.

§ —_.835 Administrative law judge
proceedings.

(a) Upon receipt of a timely request
for a hearing filed pursuant to and in
accordance with § ___.820 of this part,
the Chief Administrative Law Judge
shall promptly appoint an
administrative law judge to hear the
case.

(b) Within 7 calendar days following
the assignment of the case, the
administrative law judge shall notify all
interested parties of the date, time and
place of the hearing. All parties shall be
given at least fourteen calendar days
notice of such hearing.

{c) The date of the hearing shall be not
more than 60 calendar days from the
date of the Administrator's
determination. Because of the time
constraints imposed by the INA, no
requests for postponement shall be
granted except for compelling reasons.
Even where such reasonsg are shown, no
request for postponement of the hearing
beyond the 60-day deadline shall be
granted except by consent of all the
parties to the proceeding.

(d) The administrative l